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(i) 
QUESTION PRESENTED 


1. Whether it is error, when conspiracy is not charged in the 
indictment, to admit testimony that a co-defendant, (though charged in 
the same indictment) not on trial, committed four separate offenses not 
in the presence of the appellant involving the lottery law, when no positive 
evidence was introduced tending to show the appellant was either present, 
a party to or had any knowledge of the acts. 


2. Whether it was error when conspiracy is not charged in the 
indictment to admit testimony of the commission of two separate offenses 
committed by two co-defendants out of presence of the appellant after his 
arrest when no positive evidence was introduced tending to show appellant 
was a party to or had knowledge of the acts. 


3. Whether it was error when conspiracy is not charged in the in- 
dictment to admit evidence of crime (number slips) seized from a co- 
defendant out of the presence of and after the arrest of appellant without 
evidence showing appellant was a party to or had knowledge of the act of 
the co-defendants. 


4. Whether it was error to introduce number slips and lottery 


paraphernalia into evidence against the appellant when such evidence was 


not found in the possession of the appellant. 


5. Whether it was error when conspiracy was not charged in the 
indictment for the Court to instruct the jury that it must consider evidence 
pertaining to number slips by undercover officer from Tolliver and entry 
of Bostic into premises to determine whether it bears on charges made 
On counts 1 and 2 of the indictment. 


6. Whether it was error for the Court to instruct the jury to use 
applicable Government Exhibits for its information and for its use as it 
may see fit to make of them or any of them. 


(iii) 
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APPEAL FROM LOTTERY CONVICTION 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a Judgment of the United States District 
Court for the District of Columbia convicting the appellant of violation 
Title 22, Sec. 1501, 1502, and 1505 of the District of Columbia Code 1951. 
(JA 1) The judgment was entered on February 5, 1960. (JA 107) Notice 
of Appeal was filed on the same day. The jurisdiction below was based 
on Title 11, Sec. 306, D.C. Code 1951. Jurisdiction of| this Court was 
conferred by 28 U.S.C. Sec. 1291. | 


STATEMENT OF THE CASE 


Appellant, with five co-defendants, was jointly indicted, the first 
count charging operation of lottery in violation of Title 22, Sec. 1501, 
D.C. Code, 1951; second count charging only appellant of maintaining 
and permitting the maintaining of gambling premises in violation of 
Title 22, Sec. 1505; and ninth count charging appellant and co-defendant 
Fletcher with possession of numbers Slips in violation of Title 22 Sec. 
1502, D.C. Code, 1951. The indictment contained eleven counts each 
charging a violation of the "Lottery laws." Co-defendant Bostic not 


on trial was charged only in count one and co-defendant Toliver not 

on trial was charged in count 1 and also alone in counts 3, 4, 5, 6, 7, 
and 8, with the sale of lottery tickets to Richard C. Bryant, undercover 
agent. Co-defendant Harvey was jointly charged in count 1 of promoting 


and charged alone in count 11 with possession; and co-defendant Woods 
was charged in count 10 with possession. It was charged that these 
offenses were committed continuously between August 31 and September 
30, 1959. The jury was impanelled to try the appellant and three co- 
defendants, Fletcher, Harvey, and Woods, but after the Government 
rested its case and before the case was argued to the jury, the appel- 
lant and defendant Harvey were the only defendants remaining, the 

case as to the four other defendants having been disposed of by pleas 

of guilty. The appellant never had physical possession of number slips, 
marked money, nor ever made or accepted any bets. The jury found the 
appellant guilty of counts 2, 9, and 1 of the indictment and the Court, on 
February 5, 1960; sentenced him from one to three years on the first 
count, one to three months on the second count, and three months on 

the ninth count, said sentences to run consecutively as to said counts. 
The appellant was permitted to remain on bond pending his appeal. 

(JA 106) 


STATUTES INVOLVED 


22-1501 [6: 151]. Lotteries — Promotion — 
Sale or possession of tickets. 


"If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on,|pro- 
moting, or advertising, directly or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or trans- 
fer any chance, right, or interest, tangible or intangible, 
in any policy lottery, or any lottery or shall sell or trans- 
fer any ticket, certificate, bill, token, or other device, 
purporting or intended to ‘guarantee or assure to any per- 
son or entitle him to a chance of drawing or obtaining a 
prize to be drawn in any lottery, or in a game or device 
commonly known as policy lottery or policy or shall, for 
himself or another person, sell or transfer, or have in 
his possession for the purpose of sale or transfer, a 
chance or ticket in or share of a ticket in any lottery or 
any such bill, certificate, token, or other device, he shall 
be fined upon conviction of each said offense not more 
than $1,000 or be imprisoned not more than three years, 
or both. The possession of any copy or record of any 
such chance, right, or interest, or of any such ticket, 
certificate, bill, token, or other device shall be prima- 
facie evidence that the possessor of such copy or record 
did, at the time and place of such possession, keep, set up, 
or promote, or was at such time and place concerned as 


owner, agent, or clerk, or otherwise in managing, carry- 
ing on, promoting, or advertising a policy aoe policy 
shop, or lottery.” (Mar. 3, 1901, 31 Stat. 1330, ch, 854, 

863; June 30, 1902, 32 Stat. 535, ch, 1329; Apr. 5, | 1938, 
52 Stat. 198, ch. 72, §1.) | 


22-1502 [6:151a). Possession of lottery or policy tickets. 


"If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control, 
any record, notation, receipt, ticket, certificate, bill, slip, 
token, paper, or writing, current or not current, used or 
to be ‘used in violating the provisions of sections 22- -1501, 
22-1504, or 22-1508, he shall upon conviction of each such 
offense, be fined not more than $1,000 or be imprisoned 
for not more than one year, or both. For the purp se of 
this section, possession of any record, notation, receipt, 
ticket, certificate, bill, slip, token, paper, or writing shall 
be presumed to be knowing possession thereof." (Apr. 35 
1938, 52 Stat. 198, ch. 72, §2; June 29, 1953, 67 as 95, 
ch. 159 206") 
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22-1505 [6: 154]. Permitting gaming table or device to be 
set up. 


"| . .(b) It shall be unlawful for any person in the District 
of Columbia knowingly, as owner, lessee, agent, employee, 
operator, occupant, or otherwise, to maintain or aid or 
permit the maintaining of any gambling premises." 


STATEMENT OF POINTS 
The Court below erred. 


1. In admitting testimony of agent Bryant regarding 
purchase of lottery chances from Emmett G. Toliver. 


2. In admitting evidence and testimony of officers 
Pyle and Thomas of arrest of and seizure of number slips 
from co-defendants Harvey and Woods. 


3. In admitting into evidence number slips not in 
his physical possession. 


4. In instructing jury to consider testimony of agent 
Bryant relating to transactions with co-defendants Toliver 
and Bostic as it may bear on counts one and two of the 
indictment as to the issue of guilt of the appellant. 


5. The Charge to the jury was inadequate. 


SUMMARY OF ARGUMENT 


The indictment (JA 1) does not charge a conspiracy. The first 
count charges that the six defendants jointly were concerned in carrying 
on and promoting a lottery. It was the position and theory of the Govern- 
ment that all of the defendants were acting "in concert"! in the promotion 
of a lottery (JA 6) and the Court stating that since each defendant was 
concerned as owners, agents and clerks and in other ways — it was in 
essence a charge of concerted action which is nearly equivalent to 
conspiracy. (JA 9&11) Evidence of independent offenses of co- 
defendants, not on trial, committed out of the presence | of the appellant, 
when no positive evidence showed he had any knowledge of or participa- 
tion in such acts, allowed to be introduced by the Court, on the theory 
that one of the charges in the indictment was in language nearly equiva- 
lent to conspiracy was extremely damaging and prejudicial to the appel- 
lant. In the absence of any positive testimony to show, first, that there 
was concert of action and, second, that the appellant was a party to or 
had knowledge of it, independent offenses of co-defendants not on trial 
should not be considered by the jury for the purpose of drawing an 
inference from that fact to prove the ultimate charge against the appel- 


lant. 
| 
It was improper to instruct a jury to consider evidence and testi- 


mony relating to co-defendants not on trial in a manner| 38 it may see 
fit to make of them. | 


The jury should not have been instructed by the Court to consider 
testimony introduced over the objection of the appellant | in any manner 
that it, the jury, cared to when its introduction was only to be considered 
as to a particular defendant. 


I 


INTRODUCTION OF TESTIMONY RELATING TO SEPARATE 
OFFENSES OF CO-DEFENDANTS NOT ON TRIAL COMMITTED 
OUT OF THE PRESENCE OF APPELLANT. 


Officer Bryant, after identifying Toliver and Bostic when they 
were called into the Court room as witnesses by the Prosecution, 
testified that he saw Toliver on August 31, September 8, September 22, 
September 26, 1959 (JA 18, 21, 25, 27), andoneach occasion he made a num- | 
bers bet with him. On each occasion, approximately from one to two 
hours after he made the bet, he saw Toliver give papers to Bostic who, 
with bulging pockets went to 723 T Street, being admitted on the first 
occasion by the appellant. (JA20) Bryant could not say that these 
bets were actually delivered into 723 T Street. (JA36) Because he 
did not know Toliver's code number. (JA3Q. 


Officer Bryant and Pyle testified that a number of people, during 
the period alleged in the indictment, went into the premises with “bulg- 


ing pockets" and came out "without bulging pockets," inferring that the 


“bulging pockets" were caused by carrying number Slips. 


There was no testimony to indicate that Toliver ever went to 
premises 723 T Street or had any connection with any defendant other 
than Bostic. The only testimony in the case relating to actual bets 
made were the four made with Toliver by Bryant. 


It is questionable, even had a conspiracy been charged, if this 
testimony would |be admissible. There was no proof of agreement or 
plan between the appellant and Toliver or Bostic, and until the exist- 
ence of a conspiracy or agreement is established prima-facie, evidence 
of accounts of a conspirator is not admissible. Conspiracy to commit 
a crime is a different offense from the crime itself. 


7 


Certainly the rules of evidence ina conspiracy charge are very 


much more lenient in admissibility of evidence than in a charge of a 
substantive offense. Jackson J. dissent, Lutwak v. United States, 344 
United States 604, 97 L. ED. 593. 


One defendant's connection with the conspiracy ee be 
established by acts or declarations by other defendants in his 
absence and he cannot be bound by other defendants until (a) the con- 
spiracy has been established and (b) the defendant's participation in 
the conspiracy has been established. May v. United States, 84 U.S. 
D.C. 247, 175 FED. (2) 994. | 


Even in conspiracy offenses the Government is held to strict 
proof in order to render admissible as against one for the acts 
of another it must be shown independently the existence of the con- 
Spiracy or the concert of action charged and the connection of the 
conspirators with it. United States v. U. S. Gypsum Co., 67 F. Supp. 
397. | 


Independently of the acts of Tolliver there is no proof 
connecting him with the appellant or any agreement, conspiracy, or 
even concert of action. Clearly the consideration by the jury of the 
four unlawful transactions Tolliver had with Bryant were most damag- 
ing to the appellant and such evidence leaves the jury with the impres- 
sion that the acts of Tolliver are committed with the approval and 
knowledge of the appellant Higgs. 


II 


ON ADMITTING EVIDENCE AND TESTIMONY OF OFFICERS PYLE 
AND THOMAS OF THE ARREST AND SEIZURE OF NUMBER SLIPS 
FROM CO-DEFENDANTS HARVEY AND WOODS. 

Officers Pyle and Thomas testified they arrested defendants 
Harvey and Woods on the street, not in premises 723 T Street, out of 
the presence of:and subsequent to the search of premises 723 T Street 
and the arrest of the appellant and took from Harvey and Woods num- 
ber slips (JA 53, 59) which were admitted in evidence. 


It is apparent that any concert of action, conspiracy or alleged 
agreement had terminated with the search, seizure and arrest of the 
appellant Fletcher in 723 T Street (JA 30). There was no testimony 
to show that the appellant had any knowledge of the acts of Harvey and 
Woods and the evidence seized from them could not have gotten into 
723 T Street. 


It is error to admit in evidence against alleged co-conspirators 
2 statement, act or declaration after termination of the alleged con- 


spiracy. Logan v. United States, 144 U.S. 263; Brown v. United States, 
150 U.S. 93. 


It would appear therefore if the prosecution was based upon the 
theory of concerted action to promote a lottery and to maintain a 
gambling premises the termination of the promotion and maintenance 
occurred when the search, seizure and arrest of the appellant and 
defendant Fletcher was consummated prior to the arrest of Harvey 
and Woods. If the offense charge be a substantive one, all the more 
reason that the acts of Harvey and Woods should not be admissable 
against the appellant. 


Tl 


IN ADMITTING INTO EVIDENCE NUMBER SLIPS AND LOTTERY 
PARAPHERNALIA AGAINST APPELLANT NOT FOUND IN HIS 
ACTUAL POSSESSION. 


Officer Bryant testified (JA 30) that he and Detective Jefferson 
on September 30, 1959, at or about 3:45 P.M., with a search warrant 
entered 723 T Street and found defendant Fletcher and appellant in 
premises. Fletcher had number slips and money in his possession. 
(JA60 ) Fletcher claimed the money found, and the number slips that 
were found on him. Appellant said he was the owner of the building, 
had just come in and didn't know anything about the number slips (JA 60); 
that the appellant had no slips or money on him. 


The fact that the appellant was present in the premises where 


number slips were found was insufficient to establish possession of 

the slips and paraphernalia and therefore insufficient to invoke statutory 
presumption that he was guilty of promoting a lottery. It cannot be fact- 
ually presumed that appellant had control of the number slips. To the 
contrary the proof is that Fletcher had control. score v. United States, 
250 F.2d 772. 


IV 


INSTRUCTING JURY TO CONSIDER TESTIMONY OF AGENT BRYANT 
RELATING TO TRANSACTION WITH CO-DEFENDANTS TOLLIVER 
AND BOSTIC. 
| 
The Court apparently recognized the difficulty the jury would 
have in considering the evidence, for it stated: "It may be difficult 
for you, in considering the case for or against either defendant, to 


disregard completely any evidence that was admitted by the Court 
| 
as against a certain defendant and you must try conscientiously to 


treat such a situation." (JA101) The jury was then instructed to 
| 
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consider the testimony of Bryant regarding the bets with Tolliver and 
the entry of Bostic into the premises only to the extent it may bear on 
charges in counts 1 and 2, if it so found, and only as the jury might find 
that it bears on the issue of guilt of both defendants in count 1 of the 
indictment and as to defendant Higgs in count 2, if they so found. 
(JA101). 


It was error to allow the jury to consider testimony of separate 
offenses committed by a co-defendant out of the presence of the appel- 
lant, when there was no testimony or evidence to show independently 
that a conspiracy or an agreement existed of which the appellant had 


knowledge or was a party. May v. United States; United States v. 


U.S. sum Co., supra. 


Vv 


THE CHARGE TO THE JURY WAS INADEQUATE 


The Court; (JA 89) at the close of the Government's case admitted 
six Government exhibits, and instructed them that Government Exhibit 
1 was admitted against defendant Fletcher; Government Exhibit 2 as 
against defendant Harvey; Government Exhibit 3 as against defendant 
Woods; Government Exhibits 4 and 5 against defendant Higgs (appellant) 
and Government Exhibit 6 against Higgs (appellant) and Fletcher. The 
jury was instructed that it might be difficult to consider the evidence 
only as to one defendant and not as to the others but that was their 
responsibility and the Court stated it would refer to it again in the 
general instructions. The defendants Fletcher and Woods were not 
in the case when it went to the jury but all testimony and evidence 
relating to them had been before the jury and remained certainly in 
their minds. 
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It is the position of the appellant that the charge of the Court was 
not adequate to disabuse the prejudice in the minds of the jury and that 


the charge did not overcome the prejudicial effects. 
| 


It is submitted that the charges against the appellant are sub- 
stantive offenses, though prosecuted on the theory of "concerted action 
by the defendants," the principle applied in a case involving a conspiracy 
as set forth in the opinion of the Supreme Court of the United States, 
where Justice Jackson, concurring in Knubwitch v. United States, 1949, 
336 U.S. 440, said: 


| 

"As a practical matter, the accused often is confronted 
with a hodgepodge of acts and statements by others which 
he may never have authorized or intended, or even known 
about, but which help to persuade the jury of existence of 
the conspiracy itself. In other words, a conspiracy often 
is proved by evidence that is admissible only upon jassump- 
tion that conspiracy existed. The naive assumption that 
prejudicial effects can be overcome by instructions to the 
jury, cf. Blumenthal v. United States, 332 U.S. 539, 559 
[68 S.Ct. 248, 92 L.Ed. 154], all practicing lawyers know 
to be unmitigated fiction." 


CONCLUSION 


The judgment below should be vacated and appellant should be 
granted a new trial free of the damaging inadmissible evidence described 


above. 


Respectfully submitted, 


SAMUEL F. BEACH 


Tower Building 
Washington 5, D. C. | 
HAROLD F. HAWKEN | 
600 F Street, N.W. 
Washington, D. C. 


Counsel for Appella. 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA | 


Holding a Criminal Term | 
Grand Jury Impanelled on August 27, 1959, Sworn in on September 1, 
1959 | 
The United States of America 


Criminal No. 988-59 

Grand Jury No, 1331-59, 1326- 
59, 1332-59. 1333-59, 1334- 
59, 1335-59. 

Violation: | 
22 D.C.C, 1501, 1502, 1505 


) 
e 
Ralph Higgs ) 
Emmett G. Toliver ) 
Oliver W. Bostic ) 
Junius A. Woods, ) 
Henry A. Harvey ) 
Charles A. Fletcher ) 
| Filed November 2, 1959] 
INDICTMENT 
The Grand Jury charges: 
Continuously during the period from about August 31, 1959, to 
about September 30, 1959, within the District of Columbia, Ralph 


Higgs, Emmett G. Toliver, Oliver W. Bostic, Junius A. Woods, 


Henry A. Harvey and Charles A. Fletcher were concerned as owners, 
agents and clerks, and in other ways, in managing, carrying on and 
promoting a lottery known as the numbers game. 
SECOND COUNT: | 
Continuously during the period from about August 31, 1959, to 
about September 30, 1959, within the District of Columbia, Ralph Higgs 
did knowingly, as lessee, agent, operator and occupant, maintain, aid 
and permit the maintaining of a gambling premises located at 723 T 
Street, Northwest. 
THIRD COUNT: | 
On or about August 31, 1959, within the District of Columbia, 
Emmett G. Toliver sold and transferred to Richard C. ‘Bryant a chance, 


2 
right and interest in a lottery known as the numbers game. 
FOURTH COUNT: 

On or about September 5, 1959, within the District of Columbia, 
Emmett G. Toliver sold and transferred to Richard C. Bryant a chance, 
right and interest in a lottery known as the numbers game. 

FIFTH COUNT: 

On or about September 8, 1959, within the District of Columbia, 
Emmett G. Toliver sold and transferred to Richard C. Bryant a chance, 
right and interest in a lottery known as the numbers game. 

SIXTH COUNT: 

On or about September 22, 1959, within the District of Colum- 
bia, Emmett G. Toliver sold and transferred to Richard C. Bryant a 
chance, right and interest ina lottery known as the numbers game. 
SEVENTH COUNT: 

On or about September 26, 1959, within the District of Colum- 
bia, Emmett G. Toliver sold and transferred to Richard C. Bryant a 
chance, right and interest in a lottery known as the numbers game. 
EIGHTH COUNT: 

On or about September 30, 1959, within the District of Colum- 
bia, Emmett G. Toliver sold and transferred to Richard C. Bryant a 
chance, right and interest in a lottery known as the numbers game. 
NINTH COUNT: 

On or about September 30, 1959, within the District of Colum- 


bia, Charles A, Fletcher and Ralph Higgs knowingly had in their pos- 


session and under their control notations, records, receipts, tickets, 
certificates, bills, slips, tokens, papers and writings, current and not 
current, used and to be used in a lottery known as the numbers game. 
TENTH COUNT: 

On or about September 30, 1959, within the District of Columbia, 
Junius A. Woods knowingly had in his possession and under his control 
notations, records, receipts, tickets, certificates, bills, slips, 
tokens, papers and writings, current and not current, used and to be 
used in a lottery known as the numbers game. 
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ELEVENTH COUNT: 
On or about September 30, 1959, within the District of Colum- 
bia, Henry A. Harvey knowingly had in his possession and under his 
control notations, records, receipts, tickets, certificates, bills, 
slips, tokens, papers and writings, current and not current, used and 
to be used in a lottery known as the numbers game. 


/s/ Oliver Gasch | 
Attorney of the United States in 
and for the District! of Columbia 


A TRUE BILL: 
/s/ Foreman. 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Tuesday , December 8, 1959 
The above-captioned cause came on for trial before the 
HONORABLE CHARLES F. McLAUGHLIN, a judge, and a jury at 
about 1:45 o'clock p.m. | 


| 
* * 2« * | 


(Following opening statement by Government and reservation of 
opening statement by all counsel for defense:) 
THE COURT: Counsel may proceed. | 
MR. LOWTHER: Would you call the witness Richard Cc. 
Bryant, please, Mr. Marshal. | 
Whe reupon, 
RICHARD C. BRYANT 
was called as a witness by counsel for the Government and, having been 
first duly sworn by the deputy clerk, took the stand, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. LOWTHER: 
Q. Now, officer, your name is Richard C. Bryant, B-r-y-a-n-t; 
is that right, sir? A. That's correct, sir. | 
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Q. And you are a Metropolitan Policeman? A. That's cor- 
rect, sir. 

Q. And you are assigned to the Morals Division of the Metro- 
politan Police Department? A. That's correct, sir. 

Q. Now, Officer Bryant, were you assigned to the Morals 
Division in the months of August and September of this year? A. I 
was, sir. 

Q. And were you working in uniform or in plain clothes in 

those months? A. Plain clothes, sir. 

Q. Andjas a part of your duties, it was part of your job to see 
if you could apprehend members or people who were engaged in the 
numbers business in the District of Columbia in that period of time? 
4. That's correct. 

Q. All right now, during the months of September and October, 
or the month of September of this year, did you have occasion to see 
in your capacity as plainclothes man a man known to you as Boston? 
A. That's right, sir. 

Q. Mr. Marshal, with the Court's leave, would you bring into 
the courtroom the witness Bostic? And you might also, if you will, at 
the same time, bring in the witness Toliver. 

(Two men were brought into the courtroom by the marshal.) 

Q. Now, you see these two gentlemen who are standing here, 
Officer Bryant. A. Ido, sir. 

Q. Will you point out for His Honor and these ladies and gentle- 
men of the jury which one of these two gentlemen is known to you as 
Boston? A. The one in front with the red tie on. 


Q. The one to your right, the one nearer me you mean? 
A. That's right. 
Q. All right, sir, and the other man, what was he known-- 


what name was he known to you by? A. Red. 
Q. You now know their true names, do you? A. Yes, sir. 
This is Oliver Bostic and Emmett Toliver. 
Q. Toliver being the further away from me. A. That's right, sir. 
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Q. Bostic being nearer. A. That's correct, sir. 

Q. Thank you gentlemen. (Bostic and Toliver departed. ) 

Now, I want to direct your attention, Officer Bryant, first of. 
all to the date of August the 31st of this year, which was a Monday. 
Did you have occasion to see either of those men who were in the 
courtroom a moment ago on Monday the 31st of August ? A. Yes, sir 
I did. 


’ 
Q. And which one of them did you see first ? A. Toliver, sir. 
Q. And where did you see Toliver on Monday the 31st of August ? 
A. It was in the spa--I believe, if it please the Court, may Iuse my 
notes, please ? | 

* * * | 

DIRECT EXAMINATION - (Resumed) 
BY MR. LOWTHER: 


* * * * 


15 Q. Now, Officer Bryant, with reference to the date of August 


the 31st, Monday, you said you saw the man who was in the courtroom 
here awhile ago, Emmett Toliver; when did you see him, sir? 
A. It was about 12:30 p.m., sir. 

Q. And where? A. It's on the 1900 Block of wth Street, down 
by the Spot. | 

Q. And when you say "the Spot" what is the Spot ? ? A. It'sa 
bar and grille. | 

Q. And did you see Toliver on the street or inside the Spot ? 
A. I saw him on the street, sir. | 

Q. And will you answer this yes or no: Did you have a conver- 
sation with Toliver on the 3lst of August? A. A brief conversation, 
sir. | 

Q. Now, asa result of that conversation, did there come a 
time when you placed a numbers bet with him? A. Yes, sir. 

MR. BEACH: Now, if the Court please, I wish to object on 
behalf of the defendant Higgs. I think anything that he did with a man 
named Toliver who is not on trial in this case or any conversation or 


6 

any actions he had with him is not admissible against the defendant 
Higgs. 

THE COURT: The Court will instruct the jury with respect to 

this matter. The situation here, where we have a number of 
defendants--and, of course, each case is a separate case, each in- 
dividual defendant's case is a separate case--must be tried as a 
separate case, and evidence as to one which is not received as to the 
other will be the subject of an instruction by the Court. 

However, this Toliver is not a defendant here in this case ? 

MR. LOWTHER: No, he is not, Your Honor. 

MR. BEACH: And there is no conspiracy. 

THE COURT: . Counsel better approach the bench on this matter. 

(AT THE BENCH:) 

MR. LOWTHER: Your Honor-- 

THE COURT: What is your theory ? 

MR. LOWTHER: My theory is that I am going to follow this 
right on into the house on each and every day and the mere fact that 


they pleaded out doesn't preclude the officer-- ° 

THE COURT: Doesn't what ? 

MR. LOWTHER: The mere fact that they pleaded out, that they 
have entered a plea, Your Honor, doesn't preclude the Government 


from showing testimony, no conversations, but the things that went on 
when this officer and--had them in the observations following the num- 
bers with Toliver and Bostic right into where Higgs and the rest of 
them were. 

THE COURT: What is your theory that it is not a conspiracy ? 

MR. LOWTHER: Concert of action, Your Honor, concert of 
action. 

THE COURT: You mean accomplices ? 

MR. LOWTHER: Acting as agents for each other, one for the 
other, aiders and abetters. 

THE COURT: Was it in the area--is it at a place where this-- 

MR. LOWTHER: What I'm trying to say to Your Honor is that 
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| 
after the bets are placed, the officer will testify that there are things 
passed back and forth between Bostic and Toliver and then the trail 


goes to 723 T Street, where Higgs is located, that the objects are 


handed to Higgs. Four people go in there with bulging pockets, come 
out minus the bulging pockets, and that that is the consistent pattern 
all the time. | 
THE COURT: How are you going to connect up this testimony, 
the incident on the street with the evidence which you said that you are 
going to rely on, going in and coming out with bulging pockets ? 
MR. LOWTHER: This officer saw them. | 
THE COURT: Ina certain address. | 
MR. LOWTHER: He's going to follow either Toliver or Bostic 
after the day's bets are made and see them go into 723 T Street. 
18 THE COURT: You mean this Toliver that you speak of goes into 
an address-- | 
MR. LOWTHER: 723. 
THE COURT: Are you going to have subsequent testimony that 


the defendants, or some of them, went into that-- 
MR. LOWTHER: Oh, yes, sir, yes, sir. 
MR. BEACH: Our point is that any bet that he made with 
Toliver on that particular day is not admissible against Higgs unless 
they can connect it up that that particular bet was given to Higgs or 
was picked up in Higgs' place of business. 


Now, I appreciate what the U. S. Attorney says, that these 


officers did follow certain people into these premises that are charged 
as gaming premises. I can't understand, however, that one bet-- 
MR. BURKA: And, Your Honor, I would raise the same-- 
THE COURT: Wait a minute. | 
MR. LOWTHER: If Your Honor pleases, I expect to show that 
on the days these bets were made-- | 
THE COURT: That they have been talking about. 
MR. LOWTHER: That's right, and the subsequent dates, that 
either Toliver or Bostic would go into 723 T Street, that other 
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defendants are in there and out with bulging pockets during the hours 
that the numbers are operated. I think that the testimony-- 
THE COURT: That would have to do with frequenting this 
place. 
MR. LOWTHER: And also would show that Toliver and Bostic 
were concerned with these defendants in so far as these bets are con- 


cerned because bets are made and then they are turned in to 723. 

THE COURT: Going to have a telephone set up in this-- 

MR. LOWTHER: No, no telephones, going to have a raid at 
723 but no telephones. 

MR. BURKA: I would see no connection, Your Honor, with 
picking up bets and taking them to 723 T Street with respect to Toliver 


and Bostic as would apply to anyone else that would go into that address. 

THE COURT: Well, it wouldn't--if this is specific testimony, 
it wouldn't be admissible as to this bet that he has placed with this man, 
if you are relying on that bet, unless it is in some way connected up. 

MR. BEACH: Can't identify this one bet with the bulging pockets. 

MR, LOWTHER: Your Honor, I say that the fact that after the 
bets are made on these different days that these men, or one of them, 
always go into 723, that the evidence of the bet being made is admis- 
sible against the inhabitants of 723 to show that that's where the num- 
bers went in. 

MR. BEACH: But the fallacy, if I may interrupt, you don't 
show that that bet goes in there. 

MR. LOWTHER: Oh yes I do. 

MR. BEACH: You attempt to say that he went into 723 but 
here's a man accepts a bet-- 

THE COURT: Pardon me, you are going to have evidence that 
after this bet was made there has been any more disposition of any 
material in their hands that went back to 723? 

MR. LOWTHER: I don't know whether it will be quite that, 
Your Honor. 

MR. BURKA: Can't follow the slip itself. 


: 

THE COURT: I am just a bit concerned about the admissibility 
of this. I frankly say I want to be reasonable on both sides, allowing 
you to develop your theories but you're going to connect up, going to 
have to have substantial evidence here. This isn't a conspiracy case 
unless you're relying on accessory or something of that kind; presence 
at the scene of a crime is evidence of connection-- | 

MR. LOWTHER: I'm relying, Your Honor, on the fact that 
they were acting in concert, one with the other. Whether they were 
charged that way or not makes no difference, but if I can show that a 
bet was made with one and that the bet goes right into the premises, 
that evidence is admissible to show that the bet is on this street and 


then the one makes the bet turns it over to another and he goes into 


the premises. | 


MR. BURKA: Well, with respect to Harvey, he wasn't even 
arrested on the premises So this would be unfair-- 
21 MR. BEACH: I'm going to make my--excuse me-- 
MR. BURKA: That's all right. ! 
MR. BEACH: My objection as to this one bet even though there 
is a concert of action, there is no cospiracy charged. | 
MR. LOWTHER: There is the equivalent of a conspiracy. 
MR. BEACH: That is a substantive offense. 
THE COURT: What do you rely on here? | 
MR. LOWTHER: Count 1. | 
(The Court read Count 1.) ! 
MR. BEACH: To charge Higgs with that bet or the responsi- 
bility for that bet, it seems to me, you have got to tie that particular 


bet right into-- 
THE COURT: Do you have to have this in here? 
MR. LOWTHER: I do. i 
THE COURT: Inthe absence of any conspiracy charge, which 


is often in these things, Iam a bit concerned about it. | 
MR. LOWTHER: If Your Honor please, may I make the obser- 
vation, this first count is the--is a charge that all these people were 
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acting in concert in the promotion of a lottery. 

THE COURT: "'. . . concerned as owners, agents and clerks, 
and in other ways. . ."" Well, it is in essence a charge of concerted 
action which is nearly equivalent to conspiracy. 

Well, I'll tell you, I've got to take a jury and I'll rule on it 
when I get through. If you have anything more specific, closer on it, 
I'd be glad to have you present it. 

22 (Thereupon a recess was taken in the above-captioned cause 


while the Court transacted other buiness. ) 

THE COURT: Bring the jury back. 

(The jury was brought back.) 

THE COURT: Counsel approach the Bench, please. 

(AT THE BENCH:) 

THE COURT: Now, it is a question in the Court's mind as to 
whether we should proceed further with this case today or should run 


it over until tomorrow. We have been interrupted here--of course, the 
other jury is gone now, but I don't want to stop at an inappropriate time 
but would like to know again how long it will take to conclude this wit- 
ness' testimony. 

MR. LOWTHER: This witness, Your Honor? 

THE COURT: Yes. 

MR. LOWTHER: Oh, I couldn't do it this afternoon, Your 
Honor. 

THE COURT: Well, I think we had better adjourn at this time 
then until tomorrow morning. 

Now we have this question. I haven't ruled upon it yet. If you 
have anything specific on it, you may make your position known to- 
morrow morning. 

* * * 

Washington, D. C. 
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THE COURT: Counsel approach the bench, please. 
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(AT THE BENCH:) 

THE COURT: Now this is my thought on the objection that has 

been made, and if you have anything to cause the Court to consider it 
further, I'll be glad to hear it, but this is my thought: | 
Testimony which is sought to be elicited from the agent in the 
Court's opinion is admissible as to all defendants on Count 1, for the 


reason that Count 1 is phrased, in the Court's judgment, quite simi- 


larly to a conspiracy count, since it reads that all of the defendants 
were concerned as owners and agents in managing, carrying on and 
promoting a lottery. : 

Now, in view of the fact that this transaction, according to 
representation of counsel for the Government, which is being inquired 
into at the present moment, took place outside, or in the close vicinity 
of , the premises 723 T Street and there is evidence that the individuals 
who are not longer active defendants but who were named as defendants, 
namely Toliver and Bostic, made this transaction and then went immedi- 
ately into the house as the Court understands it. | 

MR. LOWIHER: One of them did, Your Honor., 

THE COURT: One of them did. | 

It seems to the Court that if evidence is adduced las counsel for 
the Government represents that it will be,that the property at 723 T 

Street was used in such a way as to raise a question of fact for 
a jury as to whether or not it was used as a headquarters for numbers. 

It seems to the Court that that would be admissible. 


Now, on Count Number 2, the evidence, in the Court's opinion, 
| 


would be admissible as to Defendant Higgs, who was the only one in- 
| 
volved in Count Number 2 for somewhat the same reasons outlined. 


Now, of course it is not admissible on 9, 10, and11, as the 


Court views it. 

MR. BEACH: May I say this just for the purposes of the 
record-- | 

THE COURT: Certainly. : 


MR. BEACH: My position is, in so far as representing Higgs, 
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that this bet, as I understand is made-- 
THE COURT: Not so loud, please. 
MR. BEACH: Is made with this witness who in turn turns it 
over to another person who in turn, as I understand it, goes into 


these premises. 

THE COURT: Yes. 

MR. BEACH: My position is that whatever this particular wit- 
ness did with the agent and whatever the second man did, in so far as 


the agent is concerned, is not admissible against Higgs for the reason 
that there is no conspiracy count. 

Until there is a conspiracy count, I do not believe that it would 

27 be admissible for the reason there has been no evidence here 
that there was a conspiracy or arrangement in effect. 

Also, I do not believe that by the testimony of this witness that 
he can in fact testify that actually the bet that he made went into this 
house. That is my position. 

THE COURT: You say you don't think he can testify. 

MR. BEACH: He cannot testify that the actual bet-- 

THE COURT: You mean over objection. 

MR. BEACH: Beg pardon--no, I mean as a matter of fact he 
cannot. He does not know and the Government cannot tie this particu- 
lar bet up with ever having gone in 723 T Street. 

THE COURT: Well, that-- 

MR. LOWTHER: The officer will testify, Your Honor, that 
this man recorded the bet on some--that Toliver recorded the bet, that 
shortly thereafter Toliver was in contact with Bostic, that he handed a 
three-by-five card--now, the officer can't say that the specific three- 
by-five white tablet, that that bet that he made was recorded on was 
one given to Bostic but certainly that is an inference, an inference 
that the jury may draw under those facts. 

THE COURT: Well, I think it's necessarily got to come under 
circumstantial evidence on that. 

MR. LOWTHER: I don't have any doubt that it would be, sir. 
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28 MR. BURKA: Drawing Your Honor's attention to Taylor vs. 
the United States and Beecham vs. The United States, this lottery case 
in which a conspiracy charge was brought, we will assume arguendo 
without conceding that Count 1, that indicts for a conspiracy as Your 
Honor has indicated-- | 

THE COURT: Yes. 

MR. BURKA: There was a witness, a police officer in this 
case, who testified that one individual not indicted informed of the 
conduction of a lottery. This testimony, as the Court of Appeals ruled, 
was not proper in that--and if Your Honor would just take note of my 
underscoring. (Indicating) | 

THE COURT: This is, you might say, a confession. 

MR. BURKA: It is informing almost but it goes on to indicate 
that the conspiracy may not be shown by "mere casual association" 
which we have here. | 

THE COURT: Well, I appreciate the industry which you exerted 
in working and researching this and getting this case and I see that 
there is some analogy, but the Court is not quite convinced that this 
analogy is so close that it would be applicable here. : 

The testimony here which you have emphasized by underlining 
in the Taylor Case is the only evidence that might be said to indicate 
Taylor's connection with the alleged conspiracy at the time the decla- 
ration was made. That is the declaration of a person not a defendant, 
I take it. : 

MR. BURKA: That's right, Your Honor. | 

THE COURT: Is the fact that on April such and such a date, 
"57, Allen--that is the defendant, I am assuming-- | 

MR. BURKA: No, Allen was the informer, not indicted. 

THE COURT: Informer, very well, Allen, informer, was 
observed talking to Taylor. | 

MR. BURKA: Taylor, of course, was the defendant. 

THE COURT: This was not sufficient. | 


Well, I don't believe that that will be the limit of the testimony 
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here, the mere fact that the informer was-- 

MR. BURKA: That's right, Your Honor, but in this case there 
was an indictment for conspiracy. 

THE COURT: I realize we are equating the conspiracy-- 

MR. BURKA: And they hold-- 

THE COURT: But it stands for what you assert it to stand for 
except that the facts are not the same. 

In this case all the facts are to the effect that the defendant who 
is objecting to the introduction of this evidence was seen talking to the 
agent. 

Well, it seems to the Court that doesn't touch the situation here. 
We have a situation where it is represented--at least by counsel for the 
Government --that the witness will testify, if permitted to do so, of a 
transaction, a purchase, in front of a building and that immediately 
thereafter he entered the building and there is going to be testimony, 

I assume, under the 2nd Count, that the defendant Higgs was the lessee 

30 of the building and there is going to be further testimony, as the 
Court understands it, that individuals were seen going in with the 
loaded brown bags, old traditional brown bags-- 

MR. LOWTHER: Bulging pockets. 

THE COURT: Bulging pockets, and coming out empty. 

Now that, it seems to the Court, distinguishes the present case 
from the Taylor case that's been cited, from the factual standpoint. 
That is the Court's view of it and I don't believe that Iam persuaded 
that the Taylor Case is dispositive of this issue. 

Anything further? 

MR. HAWKEN: May I be heard? 

THE COURT: Certainly. Just come over--thank you for bring- 
ing that out, though. 


MR. HAWKEN: If Your Honor pleases, the pending question by 


Mr.--by my friend, was, did you make a bet with this man. Of course 
it was highly leading. The officer said "yes." I say that is a conclu- 
sion of law. 
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MR. LOWTHER: Well, I'll ask him what he did then. 

MR. HAWKEN: But, if Your Honor pleases, we must come to 
that point too. I say that he cannot testify as to any conversations 
that he had with this Toliver, who is not here, out of the presence 
of the--of my client, and that being so, I don't see how he can explain 
it. | 
31 THE COURT: Well, I think we'll observe the hearsay rule and I 
think counsel for the Government will frame his questions to circum- 
vent the hearsay rule. | 

MR. LOWTHER: I'll try to, Your Honor. 

THE COURT: That is a good point, of course, gne that is well 
taken if it is applicable, but it doesn't quite meet the situation here as 


to whether evidence of a transaction, if it can be properly developed, 
would be ad-- | 

MR. HAWKEN: I ask Your Honor to strike the question and 
answer as being leading and as being a conclusion of law. 

THE COURT: Well, I think it is leading, suggestive, anda 
conclusion of law. Perhaps it is well taken. Counsel for the Govern- 
ment can recast his question. | 

So that will be the ruling. We'll just abandon that line and start 
again. | 
MR. LOWTHER: Yes, sir. | 
THE COURT: Very well, thank you. | 
* * * 

RICHARD C. BRYANT 


resumed the witness stand, having been previously sworn and being 


still under oath, was examined and testified as follows: | 
DIRECT EXAMINATION - (Resumed) 
BY MR. LOWTHER: | 
Q. Now, Officer Bryant, at the conclusion of the case yester- 
day, as I recall it, you said that you had recognized Toliver and Bostic, 
who were brought into the courtroom. : 
My question to you may be repetitive. On August the 31st of 


33 
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this year, did you have occasion to see Toliver? A. I did, sir. 

Q. And where did you see him and what time of day, sir? 
A. Justa minute, sir. 

(Short pause.) 

A. I saw him in the 1900 Block of 7th Street, sir, approximately 
12:30 p.m. 

Q. And when you say the 1900 Block of 7th Street, where is 
that location in reference to the address 723, the letter "T" Street, 
Northwest Washington? A. It is right around the corner, sir. 

Q. Right around the corner from it? A. Yes, sir. 

@. Now, when you saw Toliver, were you in plain clothes? 

A. Iwas, sir. 

Q. AndI asked you yesterday, I think, and you answered yes 
or no, did you have a conversation with Toliver? Yesorno. A. Yes, 
sir. 

Q. Now, as a result of that conversation, did you give anything 
to Toliver? A. I did, sir. 

Q. What did you give him? A. I gave him 75 cents. 

Q. And where did that 75 cents comefrom? A. Metropolitan 
Police Department Advance Funds. 

Q. Now, as to--so that His Honor and the jury may be fully 
informed, what are Metropolitan Police Advance Funds, Officer Bryant ? 
A. It's the fund set aside for the investigation of cases. 

Q. Gambling cases and soforth? A. Yes, sir. 

Q. Now then, when you gave Toliver the 75 cents of Metropoli- 
tan Police Advance Funds, what, if anything did Toliver do? A. Well, 
I gave it to him for number. He wrote-- 

MR.HAWKEN: Object and move that be stricken, if Your Honor 
please. 

THE COURT: I don't believe that that is-- 

MR. HAWKEN: That has to be a conversation. 

THE COURT: Well, the conversation is not being testified to. 


The testimony is being given as to what this person gave him money for. 
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34 MR. HAWKEN: Well, how can we know what he gave it to him 
for unless he says so? | 

THE COURT: The ultimate fact is permitted to be developed, 
the transaction, the passage of whatever passed between them but-- 

MR. HAWKEN: That is his conclusion, if your Honor pleases. 
Weare entitled to know so we can decide what he did. | 

THE COURT: Well, if you wish this discussed in the open, I'll 


be glad to do it but the Court feels that this does not offend against the 


hearsay rule. It is testimony as to a transaction which is indicated by 

the passage of money and other material. 
Now, you may make your objection if you see fit, 
MR. HAWKEN: I do make such an objection. 
MR. BEACH: I object on behalf of the defendant Higgs. Itake 

it from his testimony, this testimony shows, or is attempting to show, 


that a crime was committed by the person Toliver out of the presence 
of Higgs, and Higgs had absolutely no transaction. | 

THE COURT: Well, the Court will instruct the jury that this 
defendant Toliver is not on trial and the testimony as to any transaction 
with Toliver is only to be applied to the defendants in the event that it 
is admitted by the Court as to the defendant and the Court feels that in 
the circumstances as outlined to counsel-- 

MR. BEACH: Yes, sir. 

THE COURT: This line of questions does not offend against the 
hearsay rule as the question is framed, if the evidence is of a transac- 


tion, a physical transaction, and not evidence of a conversation. 


MR. BEACH: Yes, sir, my only position is that if some other 
person, apparently, as I understand the testimony, has committed a 
crime, I object to it being admissible against my defendant who is not 
connected with it in any way. 

THE COURT: Yes, the other person, Toliver, is not on trial 
and the commission of a crime by Toliver is not at issue in this case. 
It's the transaction and the conclusion to be drawn, if any, by the jury 
from the transaction under the Court's instruction. | 
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MR. BURKA: I should like to reserve the same objection with 
respect to the defendant Harvey. 

MR. HAWKEN: If Your Honor pleases, unless this testimony 
is connected up with my client Fletcher, can it remain subject to a mo- 
tion to strike later on? 

THE COURT: Oh, yes. 

MR. BROWN: Your Honor, I wish to reserve against the client 
Woods, same objection. 

THE COURT: The Court has outlined to counsel at the bench 
the question of the matter of the connection, connecting up, and counsel 

36 for the Government understands that, Iam sure. 

BY MR. LOWTHER: 

Q. Now, Officer Bryant, the question--let me withdraw that 
question and ask you this: 

At the time that you saw Toliver on August the 3lst, were you 
in plain clothes? A. Yes, I was. 

Q. And you had a conversation with him? A. I did, sir. 

Q. All right now, when you gave him this 75 cents from the 
Metropolitan Police Department Advance Fund, what, if anything, did 
Toliver do physically himself? A. Well, he took the money and he took 
a pencil and a pad and wrote down some--the numbers that I asked him-- 

Q. What number did he write down? A. 893. 

Q. And where did he write this number 893 down? A. Ona 
three-by-five pad. 

Q. Anddid he do that in your presence? A. He did, sir. 

Q. Now'then, after you had seen Toliver write the number 893 
down on the three-by-five white pad, where if--what did he do then, if 
you saw him? Did you see him after that? A. I walked away from him, 
went over to the restaurant and got something to eat. 

37 Q. What restaurant? A. The Miles, hada sandwich. 

Q. Did you see him later on? A. I did, sir. 

Q. And what time did you see Toliver? A. It was about 2:00 
o'clock. 
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Q. And where was he when you saw him at 2: 00 p- m.? A. He 
was in the Spot. | 

Q. What is the Spot? A. It's a bar and grille in the 1900 
Block of 7th Street. ! 

Q. How far away is it from the premises of--the Spot away 
from the premises 1720 T Street, Northwest? A. Right around the 
corner. | 

Q. When you saw Toliver in the Spot, was he alone or in com- 
pany with anyone? A. He was in there alone and Bostic came in. 

Q. That is the other man that you identified yesterday. 


A. Yes, sir. | 


Q. Known to you as Boston? A. That's right. | 

Q. All right, now when Bostic came in, where did Bostic go? 
A. To the booth where Toliver was sitting. He was sitting in a booth. 

Q. Were you ina position, Officer, to observe that booth where 

Bostic and Toliver were sitting on the 31st of August? A. I 
was, Sir. 

Q. And what, if anything, did you see transpire between them ? 
A. Well, I was sitting at the table in the middle of the floor and the 


booth to the side of the wall, and I observed Toliver take some slips of 


paper, looked the same as the ones he recorded my bet on, and he handed 
them to Bostic along--and he was counting out some change and--some 
money, I mean, dollar bills, and handed them-- | 

Q. That is Toliver? A. That's right. 

Q. All right, what did Bostic do with the paper and the money ? 
A. He took the paper and the money and put it in his pocket and he left. 
He walked out. 

Q. What did you do, yourself, sir? A. I got up and I walked 
out behind him. I followed him around the cornerto723;/T Street. 

Q. And when Bostic got to 723 T Street, what, if anything, did 
he do? A. He knocked onthe door, sir. | 

Q. And he was granted entrance? A. He was, si r. 


Q. And who, if anyone, granted him entrance; do you know ? 
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A. Mr. Higgs, Ralph Higgs. 

Q. Do you see him in court today ? 

THE COURT: What was the name? I didn't hear. 

THE WITNESS: Ralph Higgs. 

BY MR. LOWTHER: 

Q. That is the defendant Higgs? A. That's right. 

Q. Point him out if you will. A. The fellow sitting over there 
With the blue suit and maroon tie--I mean shirt--second from the-- 

MR. LOWTHER: I guess the record will-- 

MR. BEACH: Stand up. 

(Defendant Higgs stood.) 

BY MR. LOWTHER: 

Q. You mean that fellow there? (Indicating Higgs.) 
A. That's right. 

Q. Did you see Higgs open the door to let Bostic in? A. He 
did, sir. 

Q. Was there anything unusual to you about the appearance of 
Bostic or his clothing at the time that he went into 723 T, Letter "T" 
Street on August the 3lst, after he came out? A. He hada bulge in 
his pocket, sir. 

Q. How long did you stay there? A. About five minutes. 

Q. Did youkeepthe premises under observation? A. Yes, sir, 

he came out about 2:10, I would say. 

Q. With reference to his pocket that was bulging, can you tell 


His Honor and the jury whether or not that bulge remained there when 


he came out? A. No, it did not, no bulge when he came out. 

Q. And on Saturday--I want to direct your attention to a suc- 
ceeding date now, Officer--on Saturday, September the 5th, 1959-- 
Your Honor, I'm going to withdraw the question with reference to 
Saturday the 5th. I want to direct the officer's attention to Tuesday, 
September the 8th, 1959. 

Did you have occasion on that Tuesday, September the 8th, 
Officer, to see either Toliver or Bostic? A. I did, sir. 
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Q. And who did you see? A. I saw Toliver first. 


Q. And when you first saw Toliver on Tuesday, the 8th, where 
was he, sir? A. He was inthe Spot--in the mens room at the Spot, 
Same restaurant. ! 

Q. And about what time of day? A. It was about 1:00 o'clock 
p.m. 

Q. Now, yes or no, did you have a conversation with Toliver 
in the mens room of the Spot, that bar and grille? A. I did, sir. 

Q. And after you had that conversation, can you tell His Honor 

41 and the jury whether or not you gave Toliver anything? A. I 
did, sir. | 
Q. What did you give him? A. I gave hima one-dollar bill. 

Q. What was the source? Where did that come from? A. Ad- 
vance funds, Metropolitan Police Department. | 

Q. Now, after you gave Toliver the one-dollar bill in the mens 
room on Tuesday the 8th of September, what, if anything, did Toliver 
do, Officer Bryant? A. He recorded this number 920. | 

Q. He recorded the number 920? A. Right. | 

Q. What did he physically do by way of recording it? A. He 

took out a pad and wrote it down, wrote down 920 dash 100. 

Q. Well, let me ask you this: When he took out the pad and 
recorded this number 920, did you see the pad at the time he recorded 
it? A. I did, sir. | 

Q. Can you tell His Honor and the jury whether or not there 
was other writing on that pad at the time that Toliver recorded the 
number 920 on it? A. That was, sir. 

Q. Can you tell His Honor and the jury what the pad contained 

in so far as you were able to see it? A. Oh, several pages had been 
42 filled with assorted number bets. | 

Q. Now, after Toliver took the dollar from you-- 

MR. BURKA: Objection, Your Honor, that last answer in 

response to the question of the witnessis definitely a conclusion, his 


own conclusion. 
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MR. LOWTHER: Well, I'll ask him, what did you see on that 
pad by way of writing? 

THE COURT: Objection sustained. 

BY MR. LOWTHER: 

Q. That Toliver put the number 920 on? A. Numbers. 

Q@. When you say numbers, tell His Honor and the jury so they'll 
know what you did see. A. There were three-digit numbers, two- 
digit numbers with a dash and more numbers behind it. 

Q. Andthe more numbers behind mean what? A. To me it 
indicates for how much you are playing the number for. 

Q. Howmuch you're playing the number for? A. That's right. 

Q. Now, after you gave Toliver the dollar on September the 
8th, where did Toliver go, sir? A. Well, just a moment. 

Q. If youknow. A. Well, after I played that number, 0 left 

43 and after I had given him the dollar, I walked on out of the 
place. 

Q. Now, did there come a time later on in the afternoon, 
September the &th, that Tuesday when you saw Toliver again? A. I 
did, sir. 

Q. What time was that, sir? A. About 2:25 p.m. 


Q. And where did you see him ? A. Just a moment (pausing). 


In the Spot again, sir. 

Q. In the Spot restaurant? A. Yes, sir. 

Q@. And was he alone or in company with anyone? A. He was 
with Bostic at that time too. 

@. And will you tell His Honor and the jury what you saw trans- 
pire, if anything, between Toliver and Bostic when you observed them 
in the Spot restaurant, please. A. They were sitting at a table and 
Toliver took up this pad, three-by-five white pad out with the numbers 
on it and he handed to Bostic and then they counted the money. He had 
counted out some money and handed him the money too. 

Q. And did you have occasion to follow Bostic after he had re- 
ceived what you described from Toliver Tuesday, September the 8th? 
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A. I did, sir. 
| 

Q. And tell His Honor and the jury where you followed him 
| 


and what you observed him do, if anything. A. Well, Bostic 
walked out of the Spot, walked around the corner to the Ideal Restau- 
rant, just as he walked out the door, right back out, didn't go in into 
the door, and right out and then he proceeded to 723 T Street. 

Q. When he got to 723 T Street, what happened th ere? A. Again 
he knocked on the door and again Mr. Higgs opened the door and Bostic 
entered. : 

Q. When he entered, was there anything unusual about his ap- 
pearance and/or any part of his clothing? A. Yes, sir, he had a bulge 
in his pocket again. | 

Q. At the time that Higgs let him in? A. That's right. 

Q. Now, did you keep the premises 723 T Street under obser- 

| 


vation after Bostic had gone in? A. I did, sir. 


Q. And how long--did you see--did there come a time when he 
came out of those premises? A. Yes, sir. | 

Q. About what time? A. It was 'bout 2: 30--"bout 2:32, I 
guess, between 2:30 and 2:30--2:32. | 

Q. When he came out of the premises 723 T, Letter"T" Street, 
can you tell His Honor and these ladies and gentlemen whether or not 
the bulge that you noticed going in, in his pocket, was still there? 

45 A. No, sir, the bulge was gone. | 

Q. Did you continue to keep premises 723 T Street under ob- 
servation after Bostic came out in the noon hours of September 8th? 
A. I did, sir. | 

Q. And didthere come a time when you saw anyone enter those 
premises whom you see in Court today? A. I did, sir. | 

Q. Who did you see go in after Bostic-- A. Woods, the fellow 
there with the green fatigues on--think that is his name.| 

Q. Next to-- A. Next to Mr. Higgs. 

Q. All right, and what time did you see the Defendant Woods 


go into 723 T Street? A. It was about 2:50 p.m., sir. 
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Q. And when you saw Woods enter 723 T, was there anything 
unusual about his appearance or clothing? A. Yes, sir, he had--his 
left pocket was--jacket pocket--he had on his jacket and he had a big 
bulge in it, fatigue jacket. 

Q. Now, were you able to see who, if anyone, let Woods into 
723T? A. No, I didnot, sir. 

46 Q. How long was he in there if you know? A. Well, he stayed 
there about two, three minutes, came back out. 

Q. Andiwhen he came out, was his appearance, and with re- 
spect to that bulge in his pocket, the same? A. No, sir, he didn't 
have any bulge. 

Q. Nowthen, did you continue after you saw Woods go in and 
out of 723 T on September 8th to observe the premises? A. Yes, sir. 

Q. Andi did you see anyone else go in and out afterwards whom 
you see in court today? A. Yes, sir, Isaw Mr. Harvey. 

Q. Who's Harvey? A. One on the end, far-- 

Q. Which end? A. By the board. 

(Defendant Harvey stood.) 

Q. So all right, you saw Harvey. What time did you see Har- 
vey go into 723 T? A. About 2:56 p.m. 

Q. Was there anything unusual about Harvey's appearance and 
the condition of his clothes when you saw him goin? A. Yes, sir, he 
had a bulge in his pants pocket. 

Q. How long was he there, if you know? A. He was out about 
3:00 o'clock. 

Q. When he came out, was the bulge in the pants pocket that 
you noticed going in; was it still there or not? A. No, sir, he was 
minus the bulge. 

Q. Did you continue to keep those premises under observation 
after you saw the defendant Harvey go in and leave on September the 
8th? A. I did, sir. 


Q. And did you see any other persons go into 723 T Street? 
A. Idid. I saw several unidentified persons. 


| 
25 : 

Q. What did you see these persons do? A. Several of them 
knocked on the door and would hand bags or things into the door, 723 T. 

Q. Could you see who they were handing them to? A. Yes, 
sir, Mr. Higgs was seated at the door, had a little stool there. 

Q. Had a little stool there? A. That's correct. 

Q. That is the defendant Higgs? A. That's connect: 

Q. Now then, I want to direct your attention to the succeeding 
date, September 22nd of this year. Did there come a time when you 
had occasion to see either Toliver or Bostic on the Se, of September ? 
A. There did, sir. | 

Q. And who did you see, as between the two of heme first? 

A. I saw Toliver. 

Q. And where and when did you see him, sir? oe that date. 


A. It was--again, he was in the Spot, sir. | 
Q. And did you have a conversation with him, yes or no? 
A. I did, yes, sir. 
Q. And during the conversation, or as a result of it, what, if 
anything, did you give to Toliver? A. Fifty cents. 
Q. And what was the source of the 50 cents ? Al Metropolitan 
Police Advance Funds. 
Q. And when you gave Toliver the 50 cents, what, if anything, 
did Toliver then do? A. Toliver then took out a white three-by-five 
white pad and recorded a number three. | 
Q. Toliver took out a white three-by-five pad and recorded a 
number three? A. Right. 
Q. How long have you been on the Gambling ae A. Since 


May '58, sir. 


Q. And based upon your experience on the Gambling Squad, 
can you tell us--tell His Honor and the Jury whether or not there is in 
the numbers game a thing known as a Single action, or lead, bet ? 

A. There is. : 
Q. What is a single action or lead bet? A. A lead bet is the 


first number. ! 
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Q. Now, when Toliver put down this three, the number 3, ona 
pad, can you tell His Honor and the jury what kind of a bet that is? 
A. It was a lead, three, it's the lead, 50 cents. 

Q. Now, after Toliver put this number down on the pad, sir, did 
you have occasion to see him later on in the afternoon of Tuesday, 
September 22nd? A. I did, sir. 

Q. And where did you see him? A. I saw him--just a moment 
--again he was in the same place, sir. 

Q. And-- 

MR. BEACH: What do you mean, "same place"? 

BY MR. LOWTHER: 

Q. When you say ''same place" what do you mean? A. He was 
in there standing in the Spot or right in front of it, right by the door, 
by the phone booth. 

Q. By the phone booth, the front of the Spot? A. Right in the 
Spot as you walk in the door. 

Q. All right now, did you have an occasion to see anyone in 
Toliver's company when you saw him this time, September 22nd? 

A. Yes, sir, Bostic. 

Q. What did you see transpire between Toliver and Bostic on 
September 22nd? A. I saw Toliver hand Bostic several slips of three- 

by-five paper along with some money, and Bostic took it and put 
it in his pocket. 

Q. And did you have occasion to follow Bostic on September 
22nd? A. Yes, sir. 

Q. Andiwhere did he go? A. 1723 T Street, Northwest. 

Q. Now, was there anything unusual about Bostic's clothing 
as he went to 723 T Street, Northwest? A. Yes, sir, he had a notice- 
able bulge in his pocket. 

Q. Can'you tell His Honor whether or not he went into 723? 

A. He just went to the door and stood there and handed--I didn't see 


who was standing at the door at that time--handing something into the 


door. 


| 
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Q. Handing something into the door? A. Yes, sir. sir 


Q. Now, I want to direct your attention, Office er, to later on 
in the afternoon hours of Tuesday, September the 22nd, and vicinity of 
3:25, 3:30 p.m. Did you have occasion to see Toliver again that after- 
noon? A. Yes, sir, I did. | 
Q. And where did you see him, sir? A. In the 1900 Block of 
7th Street, Northwest. | 
Q. And did you have a conversation with Toliver, yes or no? 
A. Yes. | 
@. And as a result of that conversation, what, lif anything, did 
Toliver give to you? A. Gave me four one-dollar bills. 


Q. Gave you four one-dollar bills? A. That's correct. 


Q. And can you tell His Honor and the jury what those four 
one-dollar bills represented? A. They represented a hit, the three 
| 


that I had played with him previously for 50 cents. 
Q. You mean you hit onthe 3? A. That's right, sir. 
Q. For 50 cents? A. That's right, sir. | 
Q. All right now, what do you do with that money that in your 
cases, that you happen to hit the number on? Where does that money 
go? A. It is turned in tothe property clerk, Metropolitan Police De- 
partment. | 
Q. All right, now, Officer, I want to direct your attention if I 
may, to a subsequent date which would be Saturday, September the 
26th. 
Now, on Saturday, September the 26th, did you have occasion 


to see either Toliver or Bostic? <A. I did, sir. | 
Q. And who did you see first of them? A. Tol-- well, they 
were almost right together. They were standing there together. I 
walked up to them. 
Q. Where were they when you walked up to them? A. Inthe 
1900 Block of 7th Street. 
Q. Where was that with reference to 723 T? A. 


Just around 


the corner, sir. 


28 
Q. And what time of the day did you see them on Saturday, 
September 26th? A. About 3:05, sir. 
Q. And did you have a conversation with either one or both of 
them? A. I hada conversation with Toliver. 
Q. Andall these occasions that you testified to up to now, you 


were in plain clothes, officer? A. I was, sir. 


Q. This conversation--after you had this conversation with 
Toliver on Saturday, September 26th, what, if anything, did you give 
to Toliver? A. I gave him one dollar, Metropolitan Folice Advance 


Funds. 

Q. And after you gave Toliver the one dollar, what, if any- 
thing did he do? A. He recorded the number 4 on a three-by-five 
pad. 

Q. And after he recorded the number 4, did you have occasion 

to see Toliver do anything else later on that afternoon? A. Yes, 


Q. What did you see him do? A. About 3:20 Toliver and Bos- 
tic were standing in the 1900 Block of 7th Street and I saw again Toliver 
took his pad out and gave--handed to Bostic several slips and a--and 
he counted out some money to him. They were standing up there by 
the pawnshop there, and he counted out some money to him; Bostic 
took that, took the paper and the money, put it in his pocket, and walked 
around to 723 T Street, Northwest. 

Q. And when he walked around there, will you tell His Honor 
and ladies and gentlemen, was there anything unusual about Bostic, 
his appearance? A. Yes, sir, he had a bulge in his right pant pocket. 

Q. When he got to723 T, what, if anything, did he do on Satur- 
day, September the 26th? A. He knocked on the door and entered. 

Q. And how long was he in there, sir? A. Well, I don't know, 
I didn't--I just kept on going. 

Q. I beg your pardon? A. I kept going. I just walked right-- 
walked around the corner and I saw him-- 

Q. Didi you see him come out? A. No, sir, I didn't. 
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Q. Now, I want to direct your attention, Officer Bryant, to the 
54 date of Wednesday, September the 30th. A. Yes, sir. 
Q. Did you have occasion, on September 30th, Officer Bryant, 
to go to premises 723 T, Letter ''T" Street, Northwest ? A. I did, sir. 
Q. And when you went to those premises, what time of the day 
was it? A. It was about 3:00--3:40, something, I believe, sir. Just 
a moment, let me see the time. (Pausing to check notes.) 


It was about 3:45, I believe, sir. | 


Q. You say 3:45. A. About that, sir, I believe--about 2:45. 

Q. All right now, when you got to those premises, were you 
alone or in the company of a brother officer? A. I was with Detective 
Jefferson. | 


Q. Jefferson? At the time that you arrived at premises 723 


T, Letter "T" Street, were you both in plain clothes, you and Jefferson? 


A. Yes, sir. 


Q. And can you tell His Honor and these ladies and gentlemen 
whether or not you had a search warrant for those premises? A. We 
did, sir. | 

Q. And did you also have warrants of arrest ? A. We did, sir. 

Q. For whom? A. Ralph Higgs, Bostic, Toliver; we later 

found out there was Harvey and Woods. 


Q. All right now, when you got to premises 723 T Street in the 


afternoon of Wednesday the 30th of September, who was, between you 

and Jefferson, if you remember--knocked on the door if one of you did? 

A. Idid. | 
Q. Youdid? A. Yes, sir. 
Q. When you knocked on the door, did anyone answer the door ? 


A. Yes, sir. | 
Q. And who's that person; do you know? A. I have his name 
here, sir. I didn't know him then. 
Q. Well, it's not one of these defendants? A. No, sir. 
Q. All right now, when that person opened the door, will you 
tell His Honor and the jury what, if anything, you told that person? 
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A. When he opened the door, I had my badge in my hand. I said 
"Police; we have a search warrant for the premises," and at that 
time-- 

Q. Did you tell him what the search warrant was for? A. We 
said for gambling violation, I told him. 

Q. Who--all right now, at that time that you had your badge 

out and told him that you had a search warrant for gambling 
for the premises, what did this person do that opened the door? 
A. Tried to close the door, push me out. 

Q. What happened after that? A. Well, I just pushed him back, 
pushed the door open. 

Q. Pushed the door in? A. Right. 

Q. Did you go inside? A. I did, sir. 

Q. When you got inside, tell His Honor and these ladies and 


gentlemen where you went, what you saw? A. I went--kept straight 


to the back of the place and at a counter similar to this, Fletcher was 
sitting behind the counter. 

Q. Where is Fletcher? A. First one here, with the light 
shirt on. (Indicating) 

Q. Allright, Fletcher, you say, was where? A. Seated be- 
hind the counter and he started to get up and in his hands he had several 
pieces of three-by-five white paper so I placed him under arrest, told 
him he was under arrest, and told him to give me the papers. He 
gave them to me, looked at them, and I asked him if they were his. 
He said yes, they were his. 

Q. And did there come a time when you had occasion to see 

57 any money in premises 723 T Street after you had gotten in 
there? A. Yes, sir. 

Q. Can you tell these--His Honor and these ladies and gentle- 
men how much money was--who, if anyone, claimed it? A. Well, as 
I searched defendant, Mr. Fletcher and on his person I recovered a-- 
83 dollars in bills and $18.47 in change from his pocket, and on top of 
the counter where Fletcher was seated was $12.57 in assorted change 
which Fletcher said was his. 


| 
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MR. LOWTHER: And, Your Honor, may the contents of this 
envelope be marked for identification purposes as Government's Exhi- 
bit Number 1, please? | 


DEPUTY CLERK: Government's Exhibit Number one marked 


for identification. 
THE COURT: It may be so marked. 


(Brown envelope and contents 
marked Gov't's Exhibit #1 for ident.) 


(Counsel viewed the exhibit.) 
BY MR. LOWTHER: 


Q. Now, Officer Bryant, will you examine the contents of this 


manila envelope which are now marked for identification purposes as 
Government's Exhibit Number 1. | 
(Short pause.) 


Q. What are those items, Officer? A. Pieces of paper with 
numbers written--recorded on them. | 

58 Q. And where did you obtain those from? A. F rom Fletcher, 

Charles-- | 


Q. And when you went in on September 30th. A. Yes, sir. 


Q. Now, where were those slips with the numbers written on 
them when you got inside premises 723 T, Letter 'T" Street, North- 
west? A. He was holding them in his hands, sir, when I walked up to 
him. ! 

Q. When you recovered them from him? A. That's right. 
Q. What did you do with them? A. I took them and put them 
in here, this envelope. | 

Q. And any of your writing on that white envelope? A. Yes, 


sir. 


Q. Which is part of Government's Number 1. A. That's cor- 
rect, sir. 


Q. And when you--after you put the slips in the} white envelope, 
| 
where, if anyplace, did you turn Government's Exhibit Number 1 in to-- 


A. I made up property return and turned it in to the property clerk. 
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Q. Police property clerk? A. That's correct, sir. 
Q. Now, and the money that you seized from Fletcher, where 
59 was that turned in to, Officer Bryant? A. Metropolitan Police 
Department property clerk. 
Q. And what, if anything, did Fletcher say with reference to 


Government's Number 1, these slips of paper, the numbers on them, 
when you got in there after you had arrested him? A. I asked him if 


they were his and he said yes. 

MR. LOWTHER: I don't have any other questions of the witness, 
Your Honor. 

MR. BEACH: Do you offer those in evidence ? 

MR. LOWTHER: Not at this time. 

THE COURT: Have you concluded your examination of this 
witness ? 

MR. LOWTHER: [I have, sir. 

THE COURT: Counsel for the defendant may cross examine. 

CROSS EXAMINATION 

BY MR. HAWKEN: 

Q@. Can I have the paper that you readfrom? A. That I read 

This one? (Indicating) 

Q. Yes. 

(Paper was handed to Mr. Hawken.) 

MR. HAWKEN: Pardon me just a minute, if Your Honor please. 

(Short pause.) 

BY MR. HAWKEN: 

Q. Did you say that you had made a bet on September the 30th? 

A. DidI say? 

Q. Yes. A. Or--he didn't ask me, sir, but I had made a bet. 

Q. When did you make this? Are all of your notations--are in 
pencil except this one. Did you typewrite this? A. I did, sir. 

THE COURT: Now when you say "this," are you referring to 
an exhibit ? 

MR. HAWKEN: This exhibit. Will you mark it for me, please. 


| 
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THE WITNESS: That piece of paper there, yes, sir. 


(Piece of paper marked by! Deputy Clerk 
Defendant's Exhibit No. 1 for identification.) 


DEPUTY CLERK: Defendant's Exhibit Number 1 marked for 
identification. | 
THE COURT: Defendant's Exhibit Number 1. 
MR. HAWKEN: That's right. | 
THE COURT: Is that applicable to all defendants ? 
MR. HAWKEN: May we say Fletcher 1. | 
BY MR. HAWKEN: | 
Q. And where did you make this exhibit1? A. I made it in 


the Morals Division, sir. 
Q. In your office? A. That's right, sir. 
61 Q. And when did you make it? A. It was the day following the 
| 


raid, sir. 


Q. But I notice that it is dated October the 5th. A. Just--sir, 
that is probably a typographical error, sir, as I said yesterday. 

Q. Well, I notice that--and you correct me if I'm wrong--you 
first wrote that this transaction that is here related happened on Octo- 
ber the lst? A. Well, that was because it was the first, I guess, that 
I was typing it, I just-- | 

Q. Andthen you struck that out and in pen you inserted Septem- 
ber the 30th. A. That's correct. 

Q. Well, your memory wasn't very good on that day-- 

MR. LOWTHER: Now wait a minute, if the court please, that 
is argumentative. 

MR. HAWKEN: This is cross examination. | 

THE COURT: He may answer. | 
BY MR. HAWKEN: | 
Q. Was your memory very good on the date that you made this 


statement? A. Was my memory very good on the date that I made this 
statement? 
Q. Yes. A. In relation to what, sir? 
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Q. Well, I call your attention to the fact that you have dated it 
October the 5th that you wrote in the statement and you, yourself, wrote 
it October the 1st, and then in two instances you have struck out Octo- 
ber the 1st and put in in pen September the 30th; isn't that so? 

A. That's correct. 

MR. HAWKEN: Can I have those? (Indicating papers.) 

MR. LOWTHER: Here. 

BY MR. HAWKEN: 

Q. Now, regardless of this statement , you remember what 
happened there on that date, don't you? A. I remember faintly what 
happened. 

Q. And you also remember, you read this statement; isn't that 
so? A. I read--before today ? 

Q. Yes. A. I wrote it. 

Q. And you read it today, and you read it today. A. I read part 
of it. 

Q. And did you say in answer to Mr. Lowther's question that 
the defendant had these papers in his hand? A. He did, sir. 

Q. Allof them? A. Every one of them, sir. 

Q. And how did he have them in his hand? You hold them the 

way he did. A. He was just holding them. He was sitting 
behind the desk and as I walked back to the desk, he picked them up and 
started walking around the desk and I just took them from him. 

Q. You mean he wasn't holding them. You just picked them up. 
A. He was holding them when I got to him, in his hand. 

Q. How far did you have to come into the room? A. Oh, it's 
about--I guess about as far as from here to those chairs. 


Q. You were facing him and he was facing you? A. Well, on 


an angle, the desk is like this, sits almost on an angle like this . 
(Indicating) 
Q. And did you know him? A. No, I didn't know him, sir. 
Q. Never seen him before in your life? A. I had never seen 
him before. 
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Q. Now, would you refer to these as several number slips or 
| 
| 


many number slips? (Indicating) A. As several. 
Q. Several. You call these several. 
You didn't find among these slips any slip that would indicate 
a number that you had played on that day, did you? A. No, sir, I didn't, 
because I don't know the other fellows' codes so I wouldn't be able to 
determine. | 
64 Q. And you looked for such a slip naturally ? A, I didn't look 
for it. I say--I looked through all of them, yes, sir. We had to break 
"em down. | 
Q. And did you give the man Bostic, or the other--Harvey, 
some marked money on that day? A. Harvey, no, = 


Q. Toliver, Imean. A. I did, sir. 

Q. And did you find that marked money among the funds that 
the defendant Fletcher had? A. No, sir. | 

MR. HAWKEN: That's all, sir. | 

CROSS EXAMINATION | 

BY MR. BEACH: 

Q. Mr. Bryant-- A. Yes, sir. 

Q. I believe that you testified on the 30th that you all had the 
search warrant when you went to these premises. A. We did, sir. 


Q. And you had had the place under surveillance for quite a 


while, had you not; I mean, from the days that you have testified about ? 
A. That's right, sir. | 
Q. Now, that is the premises that has got "H & N Variety" 
printed on the window, does it? Have some name on it? | A. I believe 
65 it is "H & N." | 
Q. "H&N", is that the name? A. I believe that is what is on it. 
Q. And I believe you swore to an affidavit in support of a search 
warrant, did you not, onthe 30th? A. I did, sir. | 
Q. Andin that search warrant, I suppose, from) your investiga- 
tion, you know that that property was listed to a Samuel Chamberlain, 


Jr., that he has an occupancy permit for those premises. 
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A. I believe that is so. 

Q. I mean, did you not put that in your search warrant, in your 
affidavit in support of the search warrant? A. I believe that is in the 
search warrant. 

Q. Yes, and you learned that from your investigation? A. We 
have a book upstairs, sir. 

Q. Isee. And. Mr. Bryant, in these slips that you identified 
as Government's Exhibit Number 1 and about which Mr. Hawken asked 
you some questions, you did not find, I believe, any slips in there that 
you had given to Toliver on days previous to September the 30th. 

A. I didn't ever give him any slips, sir. 


Q. Beg pardon? A. I never gave Toliver any slips. 


Q. I mean you didn't find slips in there on numbers which you 
66 had bet with Toliver previous to September 30th? A. That 
would be hard to say, sir, because I wouldn't know. 

Q. Did you examine them for the purpose to ascertain whether 
there were any inthere? A. Well no, not to find my bet in there, no, 
sir. 

Q. So that as far as you know, no bet that you ever made with 
Toliver at any time ever went into 723 'r Street? A. DoIknow? 

Q. Yes, sir. A. I don't have--no, sir, I do not know defi- 
nitely. 

Q. Yes, and you didn't find any? A. No, sir, there's several 
there, sir but I didn't-- 

Q. And you examined them, did you not? A. Yes, sir, but 
the reason I couldn't determine because I didn't know the code. 

Q. I didn't ask you the reason why. I asked you, did you find 
any Slips that would indicate a recording of any bet that you made with 
Toliver from October the 31st to September the 30th. A. No, sir, 
not to my knowledge. 

Q. And your testimony is that you don't know whether any of 
those recorded bets that you made with Toliver ever went to 723 T 
Street? A. I don't know whether they went there--I-- 
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Q. No-- A. Ido not know definitely, no, sir. 

Q. On these occasions, Mr. Bryant, that you testified to, were 
you traveling on foot? A. Most of the time, sir, yes, sir. 

Q. And were you traveling alone, sir, or did you have one of 
your associates with you? A. Well, I--on one or two days I believe, 
Officer Pyle was there some of the times. | 

Q. And did Officer Pyle observe the same things that you tes- 
tified to, sir? A. Yes, sir, I guess So, Sir. 

MR. LOWTHER: Now how would the sergeant know that, sir? 

MR. BEACH: Then I withdraw the question. Maybe that isa 
silly question. | 
BY MR. BEACH: 


Q. Could you look from your notes and tell us on what days 


Officer Pyle was with you, sir? A. I believe one ae the 22nd, 
I'm almost sure. I believe-- | 

Q. Twenty-second? A. I believe he was with: me on the 22nd, 
yes. I know that he was with me on that day. 

Q. Is that the only day that you'can testify to that Officer Pyle 
was with you? A. Well, we were together right then for awhile. 

* * * * 

CROSS EXAMINATION 

BY MR. BURKA: 

Q. Just two questions. A. Yes, sir. | 

Q. On September 8th, you have testified that you saw Mr. Har- 
vey, the gentleman on the extreme right, walk into premises 723 with 
a bulge in his pocket. How far away were you from Mr. Harvey ? 
A. Same distance; I was sitting on the corner of 8th and T. He walked 
right by me, right by the corner. 

Q. What was your position inthe car? A. I was sparked on T 

and 8th by the school. 

Q. Perhaps--let me rephrase it, this way: 

As Mr. Harvey passed you, was his left side to you or his right 


side to you? A. His left side would be to me, and he walked on an 
| 
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angle across the street. 

@. Did you ever make any bets with the Defendant Harvey ? 
A. No, I didnot, sir. 

MR. BURKA: That's all I have. 

REDIRECT EXAMINATION 

BY MR. LOWTHER: 

Q. Now, Officer, will you describe for His Honor and the jury 
the interior of 723 T Street; as you go in the front door what do you find 
inside there, as you remember? A. As I remember, as you enter 
the place, they have a sort of a big broken--half broken, torn-down 
counter, and it runs along the wall, almost about, I'd say, five or six 
feet, and on the other side they have something, a table with a lot of 
boxes and things on it and in--then in the back they have a sort of a 
showcase, glass front case, with about--it's a little larger than this 
stand, and they have several old suits hanging up in there on the rack, 
on a rack, a rod in the back. 

Q. Now, on cross examination by counsel for--well Mr. Haw- 


ken, you were asked about marked money on the date ofthe raid, Sep- 


tember the 30th. How much money did you, if at all, give to Toliver 
on September the 30th, Officer Bryant? A. Three dollars, sir. 

Q. And|the $3.00, the serial numbers of those three one-dollar 
bills had been recorded prior to the time you gave them to Toliver? 
A. They had, sir. 

Q. And will you look at your notes, if you need to, and tell His 
Honor and the jury what time of day it was you gave these three dollar 
bills to Toliver? A. It was about-- 

THE COURT: Was there an objection? The Court didn't hear 
it. You say three one-dollar bills, I take it. 

MR. BEACH: No, I didn't hear the amount that he said he gave 
him. Was it three? 

THE WITNESS: Three one-dollar bills. 

THE COURT: Three one-dollar bills. 

Proceed. 
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BY MR. LOWTHER: | 
Q. And what time of the day was it that you gave him the three 
one-dollar bills, Officer Bryant? A. It was about 2:35. 
Q. 2:35 in the afternoon? A. P.M., yes, sir. 
Q. And what time of the--what time of the day was it that you 
went into the premises 723? A. About 2:45, I guess. | 
78 Q. Was Toliver in the premises when you went in there? 


A. No, sir. 
| 


Q. He was not? A. No, sir. | 

Q. And after you handed Toliver the three one-dollar bills at 
2:35 p.m. , September the 30th, did you see where Toliver went after 
you gave him that money? A. No, I didn't, sir. | 

Q. And now then you were asked a question by Mr . Beach with 
reference as to whether or not you looked through Government's Exhi- 
bit Number 1, these 44 numbers slips, or 44 slips with numbers on 
them, to see whether or not your bets with Toliver were included in 
that exhibit? A. Yes, sir. | 

Q. And you started to answer a question by saying "'the reason 
that I couldn't determine"'--and at that time Mr. Beach said he wasn't 


interested in your reasons for determining. 


Now, would you answer the question? What were you going to 


say? A. Iwas going to say that I did not--I don't know the code num- 
ber that Toliver used. Therefore I wouldn't be able to determine my 
slip from any other slips there. 
Q. Now, when you say you don't know the code number that 
Toliver uses, what do you mean by code number? A. Well, usually , 
sir, all number writers use a code. | 
MR. HAWKEN: I object. | 
MR. LOWTHER: All right, I'll withdraw it then, Your Honor. 
BY MR. LOWTHER: | 
Q. Now--oh yes, you were asked questions by Mr. Cc. S. 


Brown in relation to the appearance and the physical description of 


the defendant Junius Woods, who Mr. Brown represents. 
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Let me ask you this: Did you have an occasion to see Junius 
A. Woods after he was arrested on September 30? A. I did. 
Q. And where did you see Woods after Woods was arrested on 
the 30th of September? A. I saw him in--sitting in the cruiser and I 


saw him also at the office-- 

Q. At the Morals Division Office? A. That's correct, sir. 

Q. Andis the person whom you Saw sitting in the cruiser on 
September the 30th and also the person you saw sitting over in the office, 


the same person you see in Court today? A. That's correct. 

Q. Well, is it the same person you testified about seeing going 
into and out of the premises 723 T, Letter "'T'' Street, Northwest? 
A. That's correct. 

Q. Alliright now, did you have occasion, Officer, to run a 
total on the 44 slips comprising Government's Exhibit Number 1 for 

identification? 

MR. HAWKEN: Object; I object, if Your Honor please. 

This is not material. These matters haven't been offered in 
evidence. 

THE COURT: Well-- 

MR. HAWKEN: Haven't even been proffered as to what they are. 

THE COURT: Well, as far as proof of what they are, that 
wouldn't--that is a question of fact but-- 

MR. LOWTHER: I'll get around-- 

THE COURT: I don't know what the relevancy of that would be-- 

MR. LOWTHER: I'll withdraw the question, Your Honor. 

BY MR. LOWTHER: 

Q. Well, may I justask him, Your Honor, may I rephrase that 
question: 

Did you, yourself, add up the figures on those papers? A. I did, 


Q. Hum? A. Yes, sir. 
MR. LOWTHER: Well, now, if your Honor please, I do press 
the question if this officer was the one that totaled up the slips; I'd 
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like to ask the question as to the total amounts represented by the plays 


on those slips. 

MR. HAWKEN: I still object, if Your Honor please. 

They speak for themselves. 

THE COURT: Well I--as far as the amount is poncennecl - 
well I think counsel had best approach the bench on this matter. 

MR. LOWTHER: Well, in order to shorten it, ‘Your Honor, 
I'll withdraw the question. | 

THE COURT: Very well. | 

MR. LOWTHER: No other questions. 

THE COURT: Anything further ? 

MR. BEACH: Nothing, Your Honor. 

MR. BURKA: No, Your Honor. 

MR. BROWN: No, Your Honor. 

MR. HAWKEN: No, Your Honor. 

* * * 

RAY V. PYLE 
DIRECT EXAMINATION 

* * * 

BY MR. LOWTHER: 

Q. Now, Officer Pyle, did there come a time in \ the month 
of September this year, 1959, when you had occasion to be assigned 
to assist, or work with, Officer Bryant, who has previously testified 
in relation to the case that is now on trial? A. There was. 

Q. And do you recall, Officer Pyle, what the first date was in 
the month of September that you had occasion to perform any police 
work in connection with this case? A. 22nd of September of this year. 

Q. And during the times that you may have worked upon the 

matter after the--on and after September 22nd, can you tell 
His Honor and these ladies and gentlemen whether you were in uniform 
or in plain clothes? A. Plain clothes. 

Q. and, with Your Honor's leave, may the witness Bostic be 
brought into the courtroom, please ? 
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THE COURT: He may. 

(Bostic was brought into the courtroom by the marshal.) 

BY MR. LOWTHER: 

Q. Do'you recognize this gentleman who stepped in here, sir? 
A. Ido. 

Q. And do you now know his name? A. All I know is Bostic. 

Q. All you know is Bostic. 

MR. LOWTHER: Thank you, Mr. Bostic. 

(Bostic was taken out of the courtroom by the marshal.) 

BY MR. LOWTHER: 

Q. Now, Officer Bryant, directing your attention, sir, if I may, 
to the date of Tuesday, 22nd day of September, did there come a time 
when you had occasion-- 

MR. HAWKEN: Pardon me just a minute, if Your Honor 
pleases, he's looking directly at his notes. 

THE COURT: Well-- 

MR. LOWTHER: I'll ask the preliminary question, Officer, can 

you-- 

MR. HAWKEN: Can he put the notes aside? 

THE COURT: Until the preliminary question is asked. 

BY MR. LOWTHER: 

Q. Officer, do you have a present recollection without the use 
of your notes as to what occurred by way of your observations on the 
22nd day of September and the other days, if such there were, that you 
had occasion to be involved in police work in this case? A. AsI 
afore stated, I'can only tell exactly what I observed by my notes be- 
cause-- 

Q. By your notes? A. Because there were quite a few people 
involved going 'in and out of the premises. Some were identified. Some 
were not, and there are periods of times sometimes from maybe an 


hour or more and there would be 15 or 20 people. 


Q. Well, then, do you say you do need your notes? A. Yes, I 


definitely need my notes. 
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MR. LOWTHER: May he use them then, Your Honor? 
MR. HAWKEN: That doesn't cure the objection, if Your Honor 
please. | 
THE COURT: Well, the objection is overruled. The Court 


feels-- 
MR, HAWKEN: All right, may I have an exception? 
THE COURT: Exception will be granted if needed; proceed. 
BY MR. LOWTHER: ! 
@. With your notes, Officer Pyle, I want to direct your atten- 
tion to the date of Tuesday, September the 22nd, 1959, 
Did there come a time on that day, sir, when you had occasion 
to place yourself in the position where you could see prereses 723 T, 
Letter 'T", Street, Northwest, Washington? A. There was. 
Q. And when did you--withdraw that, Your Honor. 


I want to direct your attention to the afternoon hours of that 


date, sir, and the hour of about 2:35 p.m. 
Now, at or about that time, did you see anyone’ go into the 
premises 723 T, Letter 'T"', Street? A. I did. 
Q. Who did you see, sir? A. The defendant Higgs. 
Q. Higgs and he's seated where? A. Seated on the end. 
Q. On the end to your left or right? A. It would be to my left. 


Q. All right, now, when you say you saw Higgs go in, what did 
| 


you see him do, sir? A. As he entered, he just went) in the premises 


carrying a little bag. 
Q. Abag? A. Yes, sir, in his right hand. 
Q. What kind of a bag, sir? A. A little brown paper bag. 
Q. And did you see how long Higgs, the defendant Higgs, re- 


mained in those premises on the afternoon of the 22nd? A. He re- 


mained in the premises until about 2:50 p.m. 
Q. And at that time did you-- 
MR. BEACH: If the Court please, I dislike very much to object 

but it seems to me now his memory is refreshed and I believe he can 

testify until he needs those notes as to what occurred after that time. 
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Now, if he can't without the use of the notes, of course I have no objec- 
tions but I think rather than be led, what happened then, or who did 
you see then, let him narrate what he did see. 

MR. LOWTHER: I think that is a capital idea, Your Honor. 

May I withdraw that question? 

THE COURT: You may. 

BY MR. LOWTHER: : 

Q. Tell His Honor and these ladies and gentlemen everything 
you saw, commencing with the time you saw the defendant Higgs in the 
place about 2:35 p.m., carrying a small bag. A. Oh, about 2:50 
p.m. of the same afternoon, I observed Higgs come back out of the 
premises and he stood around on the sidewalk and-- 

Q. Did he have the bag with him? A. No,. he did not have the 
bag. 

92 Q. Go ahead. 

MR. BURKA: Your Honor, he's reading right from the notes 
now. Now, the ruling was that he would testify from an independent 
recollection. Then by all means let's do that, sir. 

THE COURT: The Court construed the testimony of the witness 
in answer to inquiry by prosecuting attorney that the witness was of the 
opinion that he needed the notes in order to testify as to incidents as to 
which he is going to be called upon to testify. That is the Court's 
recollection of it. 

On the basis of that understanding, the Court ruled that the 
notes may be used. 

Very well, proceed. 

THE WITNESS: At about 2:56, the defendant Higgs went back 
in the premises 723 T Street, Northwest. He came back out again 
about 3:20, no bag or anything, stood around on the sidewalk, and 
about 3:30 he went back in again. 

About 2:40 p.m. of the same afternoon the defendant--Bostic-- 
came to the door and handed up some rolled up paper in a packet, 
handed through the door to Higgs. 
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BY MR. LOWTHER: 
Q. To which Higgs? A. The defendant Higgs. | 
Q. Go ahead. A. And about 3:00 p.m., Bostic came back 
again that particular time. I couldn't see definitely what happened but 
93 I know he came back to the premises and there are a lot of un- 
identified persons; do you want me to go through that, or just eliminate 


the ones-- | 


Q. No, go ahead through those too. A. About 2: 45 p.m., an 
unidentified colored female got out of the cab, knocked on the aie of 
723 T Street, Northwest, and handed a bag out of her pocketbook 
through the door to the defendant Higgs and then walked away. 

About 2:50 p.m., the defendant Woods-- | 

Q. Which is he now? A. I believe it is Woods--the one in the 


green Jacket. | 

Q. All right. A. Entered the premises 723 T Street, North- 
west with a bag in his jacket pocket and he was out about 2:50--2:52 
p.m. He did not have the bag. | 

Q. Goahead. A. About 2:55 p.m. the defendant Harvey-- 

Q. Which one is he? A. The one to my right on the end, blue 
sweater. : 

Q. Allright. A. Entered the premises 723 T Street, North- 
west, with a bulge in his pocket, very noticeable. About 3:00 p.m., he 
was out and there was not a bulge in his pocket. | 

About 3:05 p.m., the--not the defendant but the other Higgs-- 
was observed to enter. : 

94 Q. You say not the defendant Higgs but another Higgs. A. Not 
the defendant Higgs but the other Higgs, yes, sir. : 

Q. And you saw this Higgs goin? A. I did, and he was out 
about 3:15 p.m. | 

Q. Go ahead, sir. A. And about 3:30, the ae for 
that day were discontinued. | 

Q. All right, sir, now I want to direct your attention, Officer 
Pyle, to a succeeding date in the month of September. You talked about 
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the 22nd. NowI want to direct your attention to the next day, Wednes- 
day, the 23rd. 

Will you tell His Honor and these ladies and gentlemen what, if 
any, observations you made in respect to Premises 723 T, Letter "T", 
Street and who you saw, if anyone, go in and leave the premises, what, 
if anything, you noticed unusual about their appearance and or action. 
A. About 2:30:p.m., the defendant Bostic entered the premises and 
was out. He was back about 2:40 p.m. and then again about 2:45 p.m. 

At about 2:40 also an unidentified colored female arrived in a 
car bearing a D.C. tag, SD-794, entered the premises, was out about 
a minute later. An unidentified colored male who I have described here, 
handed a bag through the door, to whom, I can't say, but that was about 
2:45 p.m., just handed through the door. 

95 About 2:50 p.m., another unidentified colored male handed a 
rolled-up paper bag through the door and just kept right on walking. 

About 2:50 p.m., the defendant Higgs came out of the premises 
and was standing around on the street as usual. 

About 3:00 p.m., another unidentified male entered the premi- 
ses and was out about 3:01. 

About 3:01 p.m. ,--about 3:06 p.m. , I beg your pardon, the de- 
fendant Woods entered the premises with his bulge in his jacket pocket. 
He was out a few minutes later, no bulge in his pocket. 

About 3:07 p.m., an unidentified male knocked on the door and 
handed a paper package through the door-- 

MR. HAWKEN: Package ? 

THE WITNESS: Package, yes, just--well, you would say papers 
that are packed together. I say packet. I don't know how you describe 
it. 

About 3:05 p.m. the other Higgs made an appearance and en- 
tered the place, remained about 10 minutes, and came out. 


About 3:06 p.m. the defendant Harvey knocked on the door, 
handed a little bag through the door, and walked away. 
About 3:10 p.m. another unidentified person with a chauffeur's 
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97 
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cap knocked on the door, handed a pad, like, through the door and 


went away. | 
BY MR. LOWTHER: | 
Q. Did you discontinue your observations about that time, 
Officer Pyle? A. About 3:20. 
Q. About 3:20? | 
Now then, I want to call your attention, if I may, sir, to two 
days later, namely Friday the 25th day of September. Will you tell 
His Honor and the jury what, if any, observations you made in refer- 


ence to Premises 723 T Street, who you saw go in and out, if anyone, 
and what, if anything, unusual about their appearance 2 A. It was 
about 2:40 p.m. when I got in the area and I observed the defendant 
Higgs seated in the front of the premises in the window. 
About 2:45 p.m., the defendant Harvey came to the door and 


handed, had a rolled-up brown bag in his back pocket. | 
He came out about 3:05 and he did not have the bag. 
Then an unidentified colored male handed a bundle of papers, in 
the book-like size, through the door. ! 
Q. Did you see who he handed them to? A. No, I could not. 
Q. All right. A. About 2:51, an unidentified colored male 


handed a rolled-up bag through the door. | 
About 2:50 p.m., the defendant Bostic--well left alone--but the 
defendant Bostic entered with a bulging back pocket, was about 2:57, 
back out again; about 2:58, just backed out on to the street, back. 
About 2:57, defendant Woods entered with a jacket pocket bulg- 
ing, came out again 2:59, did not have a bulge in his pocket, and then 
there are one unidentified person with a barber's coat, | entered the 
premises about 3:35. | 
About 3:10, the other Higgs made an appearance. 
Q. Not this defendant? A. Not the defendant; the other Higgs. 
Q. All right, sir. A. He remained about ten minutes and 
about 3:20 he left. | 


Q. Anything unsual about the other Higg's appearance when 
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he went in? A, Well, seemed to me that his coat-- 

MR. HAWKEN: I object. 

MR. BEACH: Objection. 

THE COURT: Just what the witness saw. 

THE WITNESS: Well, his coat pockets looked unusually heavy 
to me. 

MR. HAWKEN: I object to this, "his coat pockets looked unusu- 
ally heavy.'' Now what does that mean?. 

MR. LOWTHER: Just what it means. 

MR. HAWKEN: I move that it be stricken. Let him tell us 
what he saw. 

. THE COURT: Describe what you saw. 
98 THE WITNESS: Well, that is what I saw, Your Honor; his poc- 
ket looked heavy. 

MR. HAWKEN: His pockets looked heavy; I move that be 
stricken out as not intelligible. 

THE COURT: Well, it is somewhat vague as to what is meant 
by a pocket looking heavy. If counsel for the Government wishes to 
develop it further, he may do so. 

MR. LOWTHER: Oh, I don't believe I will, Your Honor. 

BY MR. LOWTHER: 

Q. Then did you see this other Higgs that you have just talked 
about who went in there at 3:10--did you see him leave on the 25th that 
Friday, Officer? A. Came out about 3:20 p.m. 

Q. Did his pockets look the same when he came out as they did 
when he went in? A. No, they did not. 


Q. Now, I want to call your attention, Officer Pyle, if I may, 
sir, to the following Monday, which would be September the 28th. 

Will you tell His Honor what, if any, observations you made 
with reference to the premises 723 T, Letter "T", and people you saw, 


if any, and anything unusual about their appearance? A. About 2:45 
p.m. of September the 28th of '59, I observed the defendant Woods 
pass the car where I was seated, he had a rolled-up bag in his coat 
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99 pocket, entered the premises 723 T Street, Northwest, and 
was out about 2:47 p.m.; he did not have the bag. | 

About 2:48, the defendant Bostic handed a packet through the 
door of 723 T and kept walking. He was back again about 3:20 p.m. 
entered at that time. 

Q. Was there anything unusual about his seers when he 
entered? A. Ican't say from the distance that I was at that particular 
time. | 

Q. Allright. A. About 2:55 p.m., the defendant Harvey 
knocked at the door and entered with his pants pockets, back pockets, 
were extremely bulging. He was out about 2:57 p.m. ,) he did not have 
the bulge in his pockets. | 


| 
At 2:58 p.m. , an unidentified colored male handed a bag 


through the door. | 

About 2:59 p.m., an unidentified colored female handed a bag-- 
took a bag out of her pocketbook and handed it through the door to some- 
body who was right inside of the door. | 

Q. Now then, did you have any further observations with refer- 
ence to those premises on the 28th, sir? A. Well, at 3:05, the uniden- 
tified person that wore the chauffeurs cap knocked at the door and 
handed the paper packet through the door. 
100 Q. Is that the person whom you have testified about on prior-- 

A. On prior date, one that wore a chauffeur's cap. | 

Q. All right, anything else on the 28th? A. And then an un- 
identified colored male handed a paper bag rolled up, through the door. 

About 3:12 the other Higgs came down and remained at the-- 
till about 3:20 and came out and left. 

Q. Now, Officer Pyle, I want to direct your attention if I may, 
now, Sir, to the date of September the 30th, which is a Wednesday of 
this year. On that date, did you have occasion to place under arrest 
the defendant Harvey? A. I did. 

Q. And where was he when you arrested him, Officer Pyle? 

A. Inthe 1800 Block of 8th Street, Northwest. | 
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Q. And where is the 1800 Block of 8th Street, Northwest to 
where you arrested Harvey in relation to premises 723 T, Letter "T", 
Street? A. T Street intersects 8th Street and at the point where he 
was arrested is about approximately a half a block away. 

Q. From 723? A. 723 T. 

MR. LOWTHER: And, Your Honor, may the contents of this 
brown manila envelope be marked for purposes of identification at this 
time as--wait a minute, I have got the wrong envelope, excuse me, 

101 Your Honor--Government's Number 2 for identification, please. 

THE COURT: It may be so marked. 


(Manila envelope marked as Government's 
Exhibit No. 2 for identification. ) 


DEPUTY CLERK: Government's Exhibit Number 2 marked for 
identification. 

BY MR, LOWTHER: 

Q. Now, Officer Pyle, will you examine the contents of this 
brown manila envelope marked now for identification as Government's 
Exhibit Number 2 and tell His Honor and these ladies and gentlemen 
what the contents are, please? 

Well, before you do that, excuse me, I'm sorry. I neglected to 
show them to defense counsel; it's my fault, excuse me, Officer. 

THE COURT: It may be done. 

(Government's Exhibit No. 2 shown to counsel.) 

MR. BEACH: If the Court please, I do have objection to make 
it it might be wiser to make it at the bench because the U. S. Attorney 
has not offered them. 

THE COURT: Very well. 

(AT THE BENCH:) 

MR. BEACH: On behalf of Ralph Higgs, I do not know whether 
the U.S. Attorney is going to offer these in evidence, but I object to 


this witness being examined about the contents of those packages rela- 


102 tive to numbers slips being found in the co-defendant outside the 
premises 723 T Street on September the 30th. They have no connection 
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with Ralph Higgs. They have never gotten into 723 T Street, and I 
therefore do not think they are admissible as against Ralph Higgs. 

MR. BURKA: I would raise an objection to the admission of 
these on the grounds that no basis has been laid for the warrant for 
this arrest, that no probable cause has been shown, and that the only 
evidence tending to show this are five trips into the premises and 
there is no ground for this arrest at this time. 

THE COURT: Just a moment. Let's get this factual situation. 
This transaction took place on September 30th. | 

MR. BEACH: That's right. | 

THE COURT: And without going back in the record, was there 
evidence that--well, Ido go back. On September 23rd the witness 
testified that the individual whom he arrested, Harvey entered the 
premises and handed the bags through the door and walked away. 

Now, what is the Government's position on that, with that back- 
ground? : 

MR. LOWTHER: Well, there is more evidence: in the record 
than that one day, Your Honor. 

MR. BURKA: There are five--Mr. Lowther will agree with 
me. There were five trips. | 

103 MR. LOWTHER: I think there were-- | 

MR. BURKA: To the premises. 

THE COURT: Yes. 

MR. BURKA: Three of the trips showed mere bulges in the 
pocket. One trip showed a paper bag sticking out of a back pocket and 
one trip showed--excuse me. 

THE COURT: Every instance, bulge or bag on going in; no 
bulge or bag coming out. 

MR. BURKA: That's right. It's my contention that that is not 
probable cause for an arrest. Warrant has not been laid down at this 
point. : 

THE COURT: Well, have you introduced any evidence as to 


| 
anything peculiar in the appearance of this individual at the time that 
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he was arrested or-- 

MR. LOWTHER: No, sir. I'm relying on the warrant of the 
arrest and affidavit in support thereof, in which the bets with Toliver 
and Bostic--I mean the bets with Toliver--are all set forth. 

MR. BURKA: Well, Your Honor-- 

THE COURT: What warrant of arrest are you speaking about ? 

MR. LOWTHER: Warrant of arrest they had when they arrested 
Harvey. 

THE COURT: What do you say to that? 

MR. BURKA: There is no connection in the evidence between 

Toliver, Bostic and Harvey. 

THE COURT: Well, there was a warrant for this man. 

MR. LOWTHER: I'm sure there was. 

THE COURT: Well, has that been established? 

MR. LOWTHER: No, I haven't asked the officer yet. 

MR. BURKA: No. 

THE COURT: I didn't understand that. Certainly if there was 
a warrant-- 

MR. BEACH: Just one question then; I won't burden the Court. 
I object to any evidence given by this witness describing these numbers 
slips and showing that they were a violation of the law since they did 


not go into 723 T Street. It is pretty much the same objection. 

THE COURT: Well, I would overrule that objection in view of 
the past testimony. 

MR. BEACH: Yes, sir. 

THE COURT: And as far as your establishing the warrant, are 


MR. LOWTHER: Yes, I will, sir. 

THE COURT: You do that. Your objection will be modified 
then. Are you basing it on the presence of the warrant? 

MR. BURKA: Probable cause for the warrant. 

THE COURT: Well, if that is the case, the Court would 
overrule the objection. 
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All right, you may proceed. 
(IN OPEN COURT:) 
BY MR. LOWTHER: 
Q. Now, Officer Pyle, at the time that you--rather, prior to 
the time that you placed Defendant Harvey under arrest in the afternoon 
hours of September the 30th, did you have knowledge of/a warrant for 


his arrest being outstanding? A. I did. 
Q. And at the time that you placed the defendant Harvey under 


arrest, did you identify yourself? A. I did. | 

Q. And tell him what you arrested him for? A. I did. 

Q. Now, I want you to, in relation to these, the contents of 
Government's Exhibit 2 for identification, would you be! good enough to 
tell His Honor and the jury what happened in relation to Harvey and 
that exhibit for identification Number 2, right after you+-or after you 
placed him under arrest? A. Well, it was about 2:57 p.m., as Harvey 
came alongside the car where Officer Thomas and I were seated. I got 
out of the car, walked around, approached him. I displayed my badge, 
told him that we had an arrest warrant for him for gambling violations, 
and I immediately started walking in back around the car because the 
door next to the street was--wasn't working, and as he got even with 
the door, he took the--this, it was put together with rubber bands. 

He took it from his right rear pocket, dropped it on the ground, tried 
106 to kick it under the car, said "I don't know nothing about it, 
it's not mine," tried to kick it under the car, said, "didn't come out of 


my pocket," so I picked it up and I questioned him a little bit about it 
and I didn't press him because we put him in the car and then we pro- 
ceeded down the street to pick up the next defendant and brought him 
back to the office. | 
Q. Now, did you examine the contents of Government's Number 
2? A. I did, yes. | 
Q. After you recovered it from under the car? IA. I did. 
Q. And after you had examined the contents of Government's 


Number 2 for identification, where, if any place did you turn it into 
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Officer? A. Well, this--a property return is made and this went to 
the property clerk's office. 

Q. And did you have occasion to run a total on-- A. I did. 

Q. Onthose slips? A. I did. 

Q. And when did you do that, sir? A. The afternoon of the 
30th. 

Q. And can you tell His Honor and the jury what the total num- 
ber of slips and bets and so forth-- 

107 MR. BURKA: Objection, Your Honor, for the same reason as 
that this was objected to when Officer Bryant testified to this, its ma- 
teriality. 

THE COURT: I think there is some distinction between this and 
the situation that on the previous examination. The Court will overrule 
the objection at this point. 

BY MR. LOWTHER: 

Q. Didiyou total up the slips? A. The slips totaled to $99.78. 

Q. And when you examined the contents of those envelopes you 
say that Harvey took from his pocket and threw down, was there any 
money in any of those envelopes? A. It was 36 dollars and some odd 
cents. I don't remember but it is 36 dollars and some odd cents. 

Q. Inthe envelopes? A. In all of them together. 

MR. LOWTHER: I don't have any other questions of the wit- 
hess now, Your Honor,--oh, did you turn that money in to Property; 
didn't you? 

THE WITNESS: Yes, the money went in to the property clerk 
also. 

MR. LOWTHER: All right. 

CROSS EXAMINATION 
BY MR. HAWKEN: 
Q. Mr.) Pyle, in reference to the arrest of Henry Harvey, was 


108 that after the time that your fellow officer went in the premises 
723? A. Well, I don't know because what they were doing at the time 
that we arrested him, I really don't know if they had entered the 
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premises or not. | 
Q. When did you next see them? A. WhenI did go down in 
front of the premises. 
Q. What? A. When I went on around to 723 "| 


Q. And when you got around there-- A. When I got around 


there, they were already in. I don't know if they were in before I 
arrested Harvey or after. It was close around the same time. 
CROSS EXAMINATION | 
BY MR. BEACH: | 
Q. Mr. Pyle, would you look at your notes for September 27th, 
please, sir, and on that day, did you see a male person that you iden- 
tified as a Mr. Chamberlain? A. Isawhiscar. I mean, I don't know 
Chamberlain. | 
Q. Beg pardon? A. I don't know Chamberlain. I saw a car 
that was listed to Chamberlain. 
Q. When you were also jointly executing the affidavit in support 
of the search warrant for September 30th raid, were you? A. That's 
109 right. 
Q. And did you and Mr. Bryant collaborate on this affidavit in 
support thereof? A. We wrote it together if that is what you mean. 


Q. I mean you took his notes and you took TOR notes. 
A. Both sides, what the facts were. 

Q. Yes, and in that affidavit, if I may refresh your recollec- 
tion--if it doesn't, you just say so, sir--it says "about 3:10 p.m. 
Privates Pyle and Bryant observed a C.M. parka car bearing D.C. 
tags listed to Samuel Chamberlain, Jr. , 1634 Rosedale Street, North- 
east, and the same colored male entered 723 T Street, Northwest. My 

Do you recall that, sir? A. I recall seeing him, yes. 

Q. Yes, and also during your investigation of this case, Mr. 
Pyle, you ascertained, did you not, that a Mr. Chamberlain did have 
an occupancy permit for 723 T Street; isn't that correct ? A. I don't 
recall. I don't know--if I-- | 

Q. Well, do you recall signing the affidavit, Mr. Pyle? 
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A. Yes, Ido. 

Q. Did you readit? A. Yes, I did. 

Q. Beg pardon? A. I did, yes. 

110 Q. And would this refresh your recollection: 

"723 T Street, Northwest, Washington, D. C., listed to Samuel 
Chamberlain, Jr., and listed as second hand clothing and furniture 
occupancy permit 829340, the above premises has "H & H" Variety 
printed in store front window."" A. That's right. 

@. You did make that investigation and that is part of the affi- 


davit to which you swore and supported a searchfor? A. That's 


right. 
CROSS EXAMINATION 

BY MR. BURKA: 

Q. May I see your notes, please? 

(Looking at Witness' notes.) 

Q. What's that ? 

(Pointing at notes.) A. I didn't use this. 

MR. BURKA: Court indulge me one moment, please. 

MR. BEACH: Can I ask just one question while they are-- 

THE COURT: You may. 

CROSS EXAMINATION 

BY MR, BEACH: 

Q. Mr. Pyle, the arrest of this defendant on September 30th, 
do you know whether that arrest took place after the search warrant 
was served, or before? A. I do not. 

111 Q. Where did you leave your fellowofficers on September the 
30th when you made this arrest? A. I--when I left, they were in the 
office. 

Q. Inthe what? A. In the office of the Morals Division. I 
left before they did. 

Q. Did you goto the premises 1723 T Street at the time of 
the raid? A. Yes, I went there after the raid had started. 

Q. I see, and up to that time had you arrested this defendant 
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Harvey? A. Idon't know. Like I say, before they started-- 

Q. Do you have anything in your notes that would indicate when 
you did arrest him? A. LIarrested Harvey at about 2:47 p-m. Now, 
if they had started the raid at 723 T Street, then, I do not know. 

Q. Well, the warrant, if you recall, was executed at 2:45 
p.m. and if you arrested Harvey at 2:47 p.m., then it was not at 723 
T Street, was it? A. I did not arrest him there. I said I arrested 
him in the 1800 Block of 8th Street. I picked him up on T Street. 

Q. And you say that arrest took place about 2:47? A. About 
2:47. | 

Q. So it took place after the search warrant was served at 723 

112 T Street, is that correct? A. Evidently it did. 

Q. You don't know? A. No, I was around the corner. I 
couldn't see around the corner. | 

Q. Did you come back to 723 T Street? A. I came back there 
after I had arrested Harvey. | 

Q. You brought him back so in so far as these slips that you 
have identified, they never did go into 723 T Street? A, They came 
off of Harvey's person, sir. | 

Q. My question was, they never went into 723 t Street. A. I 
didn't see them go in there. | 

* * * 

115 TARVER J. THOMAS 
was called as a witness by the Government and, having been first duly 


sworn by the deputy clerk, took the stand, was examined and testified 

as follows: | 

DIRECT EXAMINATION | 

BY MR. LOWTHER: | 

Q. Now, Officer, your name is Tarver J. Thomas; is that 

correct, sir? A. That's correct. | 
116 Q. And you are a Metropolitan Policeman, assigned, and 

have been assigned, to the Morals Division; isn't that right ? A. That's 


correct. | 
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Q. And, Officer Thomas, on the 30th day. of September of this 
year, which I believe was a Wednesday, 1959, did there come a time 
when you had occasion to place under arrest a person either known or 
later identified to you, as Junius A. Woods? 

THE COURT: I'm sorry, but what was the date? The Court 
missed that. 

MR. LOWTHER: September the 30th, Your Honor. 

BY MR, LOWTHER: 

Q. Did you have occasion to arrest a person known to you, or 
identified later to you, as Junius Woods? A. I did. 

Q. And can you point Woods out in Court today, Officer 
Thomas? A. iThis gentleman seated in the second chair to my right 
from the end, olive jacket on. 

Q. All right, and did you have a warrant of arrest for Woods ? 

I did. 

Q. And wk re was he and what time of the day, if you recall, 
did you place him under arrest, Officer Thomas? A. About 2:50 
p.m. at the Northwest corner of 8th and T Street, Northwest. 

117 Q. And how far is the Northwest corner of 8th and T Street, 
Northwest from the premises 723 T, Letter "T'', Northwest? A. Dis- 
tance from where I'm seated to the rear of the courtroom. 

Q. And after you placed the defendant Woods under arrest, did 
you have occasion to search him, Officer? A. I did. 

MR. LOWTHER: Your Honor, may the contents of this manila 
envelope be marked for identification purposes as Government's Exhi- 
bit Number 3, please? 

THE COURT: It may. 

DEPUTY CLERK: Government Exhibit Number 3, marked for 
identification. 


(Manila envelope marked as Government's 
Exhibit No. 3 for identification. ) 


(The exhibit was shown to counsel.) 
BY MR. LOWTHER: 
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Q. Now, would you look at these articles, Government's Num- 
ber 3 for identification, this manila envelope, its contents, and tell 
His Honor and these ladies and gentlemen, if you recognize those 
papers? A. I recognize the papers. My initials and the date of 
seizure. | 
Q@. And what part of the person of the defendant Woods did you 
recover those slips of paper from, Officer Thomas? A. From his 
118 pants pocket. | 
Q. And he was arrested on the street then? A. That is correct. 


Q@. And after you recovered those papers, what, if anything, 
did you do with them, sir? A. I had them in my possession and took 
them to the office of the Morals Division. | 

Q. And did you--where did you keep them in the office of the 


Morals Division? A. In the locker. | 
MR. LOWTHER: I have no other questions of the witness, Your 


Honor. 
* « * *x 
121 BERTELL M. JEFFERSON 
was called as a witness by the Government and, having been first duly 
sworn by the deputy clerk, took the stand, was examined and testified 
as follows: ! 
DIRECT EXAMINATION | 
BY MR. LOWTHER: 
Q. Officer, your name is Bertell M. Jefferson; is that right? 
A. That's right. | 
Q. And you are a Metropolitan Police Officer now assigned to-- 
and have been assigned for some years--to the Morals Division of the 
Metropolitan Police Department? A. That's correct. 
Q. Now, Officer Jefferson, did there come a time on Wednes- 
day, September the 30th, 1959, this year, when you hadioccasion to 
go to premises 723 T, Letter "T"', Street, Northwest, Washington in 
company with Officer Bryant? A. Yes, sir, it did. | 
Q. And about what time? A. That was at about!2: 
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Q. And at the time you, or he--or there was a search warrant 
122 for those premises outstanding? A. I had the search warrant 
in my possession. 

Q. Youhadit? A. Yes, sir. 

Q. Now, who went in first; do you recall? A. Officer Bryant. 

Q. Did you follow him in? A. Immediately behind him. 

Q. Now, when you got in the inside premises 723 T, Letter 
"T'', Street, will you tell His Honor and these ladies and gentlemen 
w hat you found in there? A. Yes, sir, when I entered the premises 
after gaining admission, I identified myself as a Police Officer to the 
defendant Ralph Higgs and stated to him that I had a search warrant for 
the premises for gambling violation. 

Q. Point Higgs out, will you, please, Officer. A. That is the 
gentleman on the extreme left. (Indicating defendant Higgs) 

Q. Allright. A. There were five other individuals in the 
room at that time, one of them being the defendant Fletcher, who is 
sitting on Mr. Higgs left. 

Q. Now, let me stop youthere. Was a person now known to 
you as Toliver in there? A. No, he was not. 

123 Q. Anda person now known to you as Bostic, was he there ? 
A. No, he was not. 

Q. Go ahead, sir. A. After I gained admission, Officer 
Bryant went over to the counter that is situated on the left side of the 
room as you enter where the defendant Fletcher was and placed him 
under arrest. At the time Officer Bryant placed him under arrest the 
defendant Fletcher had certain number slips in his possession. I 
questioned him as to the number slips that I saw lying on a counter 
near the rear of the store. He told me that he was the owner of the 
building , that he had just come into the premises prior to our entrance, 
that he didn't know anything about the number slips and that he rented 
the building, or he let several men use the building for storing tools, 
men that worked on construction jobs, and that the building was usually 
kept locked and that the men that used the building had keys. 
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I asked him if he could give me an explanation as to the number 
slips that were found in the premises and he stated that he could not, 
that they didn't belong to him, but during the course of the search, 
the defendant Fletcher claimed the money and number slips that were 


found in the premises. | 
Q. When you say he claimed the money and number slips that 


were found in the premises, first of all, if Your Honor please, may 
124 these, the contents of these two envelopes, be marked for iden- 
tification purposes, Government's Number 4 and Government's Num- 
ber 5? 
THE COURT: They may be so marked. 
DEPUTY CLERK: Government Exhibit Number 4 and 5 marked 


for identification. 


| 
(Manila envelopes marked as Government's 
Exhibits Nos. 4 & 5 for) identification. ) 


(Exhibits 4 and 5 shown to counsel.) | 
MR. LOWTHER: While I'm about it, Your Honor, may the con- 


tents of this box here be marked foridentification purposes as govern- 
ment's Number 6, please? | 

THE COURT: It may be so marked. ! 

DEPUTY CLERK: Government's Exhibit Number 6 marked 
for identification. 


(Corrugated box & Contdats marked as 
Gov't's Exhibit No. 6 for identification. ) 


(Messrs. Brown and Beach came forward and examined Govern- 
ment's Number 6 for identification.) | 


BY MR. LOWTHER: | 
Q. Now, Officer Jefferson, with relation to the contents of 


these two manila envelopes, Government's Exhibits Numbers 5 and 6, 

will you examine them, please, and tell His Honor and the jury what, 

where you got them from, please? A. These slips and this envelope 

was taken atop of a showcase counter on the right-hand side near the 
125 rear of the premises 723 T Street, Northwest. | 
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Q. And would you replace them first, Officer. 
A. That is Government's Exhibit Number 4. 

Q. All right. A. And Government's Exhibit Number 5 was 
also taken from atop a showcase counter near the rear of the premises 
723 T Street, Northwest. 

Q. Now, in relation to the place where Government's Exhibit 
4 and 5 for identification were taken, where was the defendant Higgs 
when you first noticed him, Officer Jefferson? A. He was standing 
near the rear of the store, about three feet from the counter. 

Q. And how far from those papers that you have? A. About 
as far as from here to where the end of the jury box is. 

Q. All right now, did you show those slips in Government's 
--the one you have in your hand--Government's Number 4, did you 
show them and also five to Higgs? A. Yes, sir, I did. 

Q. And did he make any statement about them? A. Yes, sir. 
I asked him if he knew what they were and he admitted to me that they 
were number slips and I asked him if he could give me an accounting 
for my finding them there, and he said he could not, that he didn't 
know anything about them, that he didn't bring them in there. 

126 Q. Allright now, was there any adding machine in the place? 
A. No, Sir. 

Q. It was not. Now, with relation to the contents of this box, 
Government Number 6 for identification--Your Honor, could the wit- 
ness step down from the witness stand? It might make it a bit easier. 

THE COURT: He may. 

(Witness stepped down from the witness stand.) 

BY MR. LOWTHER: 


Q. Can you tell His Honor and these ladies and gentlemen of 


the jury, where you got these, these coin envelopes and these light 
slips and pencils and--well, the rest of it is three-by-fives, I guess, 


something. A, This paraphernalia was found in different locations 
in the premises; some of it was underneath the counter from which I 
took the numbers slips and some was near the front of the store in a 
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little--there is a partition under the plate glass and some of the para- 
phernalia was taken from under there. | 

The pads, the adding machine rolls, and some of the tablets, 

most of this was taken from out of the-- | 
MR. LOWTHER: All right, you may resume the witness stand, 

please. | 
(Witness resumed the witness stand.) 

127 MR. LOWTHER: And I have no other questions of the witness, 
Your Honor. | 
CROSS EXAMINATION | 


BY MR. BEACH: | 
| 
Q. Mr. Jefferson, did you have any comyeresia with defendant 


Fletcher? A. No, I did not. | 
Q. And did you hear any conversation with defdndant Fletcher-- 
that the defendant Fletcher had with Mr. Bryant? A. Yes, I did. 
Q. And wauld you explain-- | 
THE COURT: The Court didn't understand the anne of the de- 
fendant whom you were speaking of. | 
MR. BEACH: Fletcher. | 
THE COURT: Yes, thank you. 
BY MR, BEACH: 
Q. Was that conversation in reference to the numbers slips 


which you say were on top of the desk there? A. No, that conversation 


was in relationship to some money that was on the counter by where the 
defendant was, and some number slips that he had in his hand, and that 
was on top of the counter there. There is a counter on the right side 
of the building as you entered. There is alsoa counter on the left side. 
The defendant Fletcher was standing on the left side of the premises 
as you enter. | 
128 Q. And this all happened on September the 30th? A. Septem- 
ber 30th. | 
Q. Did you ascertain who the other three people were in there, 
Mr.-- A. Yes, Idid. The other three individuals were searched and 
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questioned. The names and addresses were gotten from them and they 
were released. 
Q. They were released? A. Yes, after questioning they were 


released. 
Q. And as I understand, Higgs said that he didn't know how 
those things got in there; they were in there when he came; he had 


nothing to do with them. A. No, he didn't say they were in there. 
He said he didn't bring them in there, that he didn't know how they got 
in there, that he didn't bring them in. 

Q. And that he had no occasion, hadn't anything to do with 
them. <A. That he didn't know anything about 'em. 

Q. Did you search Higgs? A. Yes, I did. 

Q. And did you find slips and money on him? A. No, I did not. 

CROSS EXAMINATION 

BY MR. BURKA: 

Q. Officer Jefferson, do you know the defendant Harvey ? 

A. No, I don't. 

Q. Mr. Harvey, would you stand up. 

(Defendant Harvey stood.) 

Q. Just so that the record will be crystal clear, was Mr. Har- 
vey in the premises when you entered? A. He was not. 

MR. BURKA: Thank you. 

CROSS EXAMINATION 

BY MR. BROWN: 

Q. Officer, was this gentleman here in the premises when you 
entered? (Indicating defendant Woods.) A. No, he was not. 

Q. Did you ever observe him on the premises? A. No, I did 
not, only after he was arrested. 

MR. BROWN: Thank you. 

THE WITNESS: He was not on the premises. 

MR. BROWN: Thank you. 
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CROSS EXAMINATION 
BY MR. HAWKEN: | 
Q. Mr. Jefferson, when you went in the ee with the 
other officers, who got in first? A. Officer Bryant. | 
Q. How close were you behind him? A. aoe, I say about 
three steps behind him. 
Q. Almost instantaneously? A. Almost, yes. | 
130 Q. And did he go directly to Fletcher? A. Yes, he did. He 
went directly to the rear of the shop. 
Q. But you could see him too; you could see Fletcher? A. Yes, 
I could. | 
Q. And will you tell us what you observed? A. When I went in 
I saw Fletcher standing by the--he was seated at this counter and he 
had--there was number slips of money spread on top of the counter and 
defendant Fletcher had some pieces of paper in his hand at that particu- 
lar time. I couldn't say what they were but I later found that they were 
number slips. 
Q. Well, did they remain in his hand? A. No, Officer Bryant 
seized the number slips. | 
Q. From his hand? A. Yes, he did and from atop of the 
c ounter. 
Q. Well, were there one or two slips in his hand, or were 
there many Slips in his hand? A. Well, I didn't see him until after-- 
to determine the amount. I didn't see him until after Officer Bryant 
had taken them but when I did see him there seemed to be at least 15, 
at least, in my estimation. | 
Q. All of them were put together, were they, then? A. Way 
they were shown to me were the same ones that he had in his hand at 
131 the time Officer Bryant placed him under arrest. 
Q. What happened to the ones that you say were on the counter ? 
A. They were taken as evidence. | 


Q. They were all put together? A. They were all put together, 


yes. 
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Q. Now, I say later on there was some conversation with 
Fletcher? A. Officer Bryant had some conversation with him. 
Q. In your presence? A. In my presence, yes. 
Q. Tell me what Bryant said and what Fletcher said? A. To 
the best of my recollection Officer Bryant asked him for an explanation 


for the number slips and asked him-- 
Q. Did you tell him he need not make any statement for or 


against himself? A. Beg pardon? 

Q. Did he tell him that he need not make any statement about 
the matter at all, that there was no requirement for him to make a 
witness out of himself? A. No, I don't think so. He might have but 
I don't recall it being said. 

Q. Go ahead, tell us what he did say. A. And Officer Bryant 
asked him if the numbers slips and money belonged to him, and he 

132 stated that they were his, that he--all the money was his; he 
claimed the money and the numbers slips. 

MR. HAWKEN: That's all. 

REDIRECT EXAMINATION 

BY MR. LOWTHER: 

Q. Officer Jefferson, the contents of this envelope marked for 
identification purposes as Government's number 1, contains by count 
44 slips in which certain numbers are written, and Officer Bryant has 
said that those were ones that he seized. 

When you overheard Bryant questioning Fletcher, was he ques- 
tioning him with relation to those slips that Bryant had seized and the 
money in connection therewith? A. Those numbers slips that he had 
in his hand, that Officer Bryant caught in his hands, he asked him to 
give an explanation for them. 

Q. And now what I want to get straight in the record is, I 
understood you to say on examination--I may have misunderstood you-- 
did Fletcher claim ownership to these that you seized from the counter ? 
A. No, the ones that Officer Bryant took from hishand were the ones on 
top of the counter where Fletcher was. 
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Q. And these that I hold, Government's 4 and 5 that you 

seized are the ones that Higgs says "They're number slips but I don't 

know how they got inthere"? A. That's right but they were in close 
133 proximite to Higgs but he said he didn't know anything about 'em. 
He didn't know how they got there. 
MR. LOWTHER: No further questions; that's all, Your Honor. 
RECROSS EXAMINATION 

BY MR. BEACH: 

Q. Mr. Jefferson, did I understand you to say that you searched 


Higgs? A. His person, yes. 
Q. And was Fletcher searched in your presence too, sir? 
A. Yes, he was searched in my presence but as to what was actually 
found on his person from his pockets, I couldn't say. Officer Bryant 
did that. | 
Q. LI understand; on Higgs you just found nothing with reference 
to numbers slips or any marked money? A. That's correct. 
Q. Have any keys or anything of that sort? A. ! Yes, I think he 
did have some keys on his person. | 
Q. Did you give those back to him? A. I didn't take any keys 
from him. 
MR. BEACH: No. That's all. 
MR. LOWTHER: Thank you, Officer, 


Marshal, would you call witness Lieutenant William D. Foran, 


please. 

134 The reupon | 
WILLIAM D, FORAN 

was called as a witness by the Government, and, having been first 

duly sworn by the deputy clerk, took the stand, was examined and 

testified as follows: | 

DIRECT EXAMINATION 

BY MR. LOWTHER: 

Q. You are Lieutenant William Foran, Metropolitan Police, 


| 
Morals Division; is that correct, sir? A.That's correct, sir. 
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Q. And, Lieutenant Foran, how long have you been connected 


with the Morals Division, Metropolitan Police Departmert ? A. Since 
November the 1st, 1952. 

Q. And during that period of time, have you had occasion to 
be engaged in the apprehension of people engaged in the numbers busi- 
ness here in the District of Columbia? A. I have, sir. 

Q. Andiduring that period of time, have you had occasion as a 
part of your police work, to familiarize yourself with the operations 
of the lottery business known as the "Numbers Game''? A. I have, 
sir. 

Q. Now, will you tell--and I am directing your attention 
specifically to the end of August and the month of September of this 
year--will you tell His Honor and these ladies and gentlemen how the 

135 numbers game is operated? A. Well, basically you have what 
we would call four echelons in an operation. 

The lowest echelon being the writer, that is, the person who 
actually accepts the bets from the players. 

The next step is your pick-up man or runner as he is sometimes 
known. That is'a person who comes around and picks up the work either 
from the writer or from what they refer to as a "drop". 

Now, a drop would be a location in a given neighborhood where 
possibly 8, 10, 12, 15 writers who are operating in that.neighborhood 
might leave their slips to be picked up by the pick-up man so that it 
w ould facilitate his getting around on his route rather than spending the 
time necessary to goto 10 or 15 writers; he goes to one place which 
they call a drop and picks up the work from that location. 

Your next echelon is your office force. Those are the people 
who process the work after it is brought to the office and in an office 
usually you will| have adding machines and one thing and another, de- 
pending upon the size of the operation, anywhere from one to six, 
seven, eight people, depending, as I say, on how much work the opera- 
tion is handling. 

Then your fourth echelon would be your backer who is actually 
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the boss of the operation. That person is the--known as the financial 
backer, and he might serve in one of the capacities that I mentioned. 
Usually, if he is involved, he works in the office and supervises the 


136 activity in the office. 


Now, the number is derived by selecting a race track which is 
done by a group of large backers. They get together and select a race 
track and at that track they select the races which they intend to use 


to determine what the number will be for a given date. 


They will say, for instance, they are going to use Atlantic 
| 
City. They'll decide what races at Atlantic City they are going to use 
to get the first number. They might use the first and second races 


and if those two races were selected, they would add the pari-mutuel 
| 
| 
Q. When you say "pari-mutuel results" you mean win, place 


results from those first two races together. 


and show on each of the first two races? A. That's correct. 

Q. Allright. A. And add those totals together and the first 
digit to the left of the decimal would be the first number for that date, 
assuming that they were using the first and second race. 

The second number would be arrived at in the same manner, 
using the third and fourth races. | 


| 
| 
The third number, using the fifth and sixth races in the same 


| 
manner. | 


Q. And in the operation of the numbers game, there is usually 
137 then a three-digit number? A. That's correct | sir. That is 

what they call the straight number. | es 

Q. And is there also known--or is there such a thing as placing 
a bet on a number lesser than three digits in the numbers business ? 
A. Yes, there is what they call a single action bet, in which you would 
bet on any one of the three numbers that you select in whatever position 
y ou want them to come out, first second or third. | 

Then there is what they call the parlay bet, it's known as, 
really a double action and a couple of other names, and that is why 


you select two numbers of the possible three and place a bet on them 
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in any sequence that you might want to. 

Q. And assuming that a person placed a certain amount of 
money on a three-digit number for a given day, what are his odds on 
that number coming out? A. Well, the odds are 1,000 tol. 

Q. For him or against him? A. Against him. 

Q. Now, can you tell His Honor and these ladies and gentlemen 
of the jury whether or not--or rather, what the rate of return, soto 
Speak, is if a person is fortunate enough to pick a three-digit number 
on a given day, what's he paid back? A. The normal odds are 600 to 
1. That means if he bet a dollar, he would get $600 back if he has a hit. 

138 There are what we know as "cut numbers."' That's a number, 
the odds are cut 400 to 1; 300 to1, whatever the backer might determine 
he wants to make the odds on that number, and we refer to that as a cut 
number and in those instances they would get $400 for $1, $300 for 
$1, and so forth. 

Q. Now, I want to show you, if I may, Lieutenant, first of all, 
Government's Exhibit Number 1 for identification.. This has previously 
been identified by testimony in the case by Officer Bryant as consisting 
of articles taken from the person, or rather, in the vicinity of the De- 
fendant Fletcher. 

Will you look at them and tell His Honor and the jury after you 
have examined them whether you have an opinion as to what they are? 

THE COURT: What is the number of the exhibit ? 

MR. LOWTHER: Number 1, Your Honor, for identification. 

(The witness examined some slips of paper.) 

THE WITNESS: All of these slips of paper that I hold in my 
hand from Government's Exhibit Number 1 contain numbers bets. 

They are numbers slips. 
BY MR. LOWTHER: 
Q. Now, is there such a thing in the numbers operation as a 


--what's known in the numbers operation, Lieutenant--as a regulation 


slip? A. There is, sir. 
139 Q. Do you find any regulation slips in the--in Government's 1 
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that you have looked at? A. Yes, sir, this slip here is what we refer 


to as a regulation numbers slip. (Indicating) You notice up here in 
this box there is "ED". That is the box normally used for the 
writer's code. Here you have 7X5-25. That'sa parlay bet on 7 for 
the first number and a 5 for the third number for 25 cents. You have 
down here the amount bet again, 25 cents. Then you have the book and 
the ticket number and this, as I say, is what we call a regulation 
numbers slip. It comes from a book that has 50 receipts. You have 
the yellow copy, the heavy white copy, and the onion skin copy. The 
yellow copy normally is the copy that is sent to the office. The white 
copy, the heavy white copy, if the writer does give the player a re- 
ceipt for his bet, that is the copy that he normally gives to the player, 
the bettor, and the onion skin copy, the writer usually keeps in his 
own book for his record. 

Q. NowI want to ask you with reference to Government's Num- 
ber 1 for Identification, Lieutenant, is a slip which reads "30X25, 
20X25," and then "AM50." 

Can you tell the jury what, if anything that means as far as 
numbers operation is concerned? A. Yes, thisisa three-zero parlay 
bet for 25 cents and a two-zero parlay bet for 25 cents, . The "AM" 
to me would indicated the bettor in this instance and the 50 under the 
"AM" would indicate the total amount of money bet, which is 25 and 

140 25, and the 50 under the "AM" to me would indicate the total 
amount of money bet. | 
Q. Now, another slip here, this green ''73X - 75, 23X-75, 
34X-50, 43X-50, 41X-50, 22X-75" and the initials "BBY up in the cor- 

ner; can you tell His Honor and the jury what, if anything, that repre- 
sents? A. All of these figures here represent bets. They are parlay 
bets. 75 cents, 75, 50, 50, 50, and 75 cents. You have a total listed 
here of 375. That is, I imagine, the total of these figures listed here. 
The "BB" in this instance could be the writer's code. The 
writer normally puts his code in the upper right-hand corner. Again, 
in this instance it might be the identification of a person' placing the bet. 
| 
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Q. Now, Lieutenant, I want to show you, if I may, sir, excuse 
me a second, please, Your Honor. (Pausing briefly) 

I show you Government's Exhibit 2 for identification and ask you 
to examine the contents of this manila envelope concerning which there 
has been testimony in this case by Officer Ray Pyle that the defendant 
Harvey, at the time of his arrest, threw the contents of these--that 


envelope on a sidewalk or near the back of the police cruiser. 
A. All of these envelopes from Government Exhibit Number 2 contain 


a quantity of number bet slips and in each envelope I find that we have a 
141 different code. 

Q. Can you give, for instance, for His Honor and the jury, as 
to the code that you find? A. For instance, in the first envelope here, 
I find writer's code 2. 

Q. Are those regulation numbers slips or any part of them? 

A. These are regulations number slips in this envelope. These are the 
heavy white copies that I spoke of previously. 

And this second envelope that I examine, we have writer's 
code appears to be "L''-Lincoln "'G"'-George. 

The third envelope that I examined has writer's code ''A'' and 
again regulation slips are being used. 

The fourth envelope has writer's code "B" and again regulation 
number slips. 

The fifth envelope has a piece of tablet paper with the code "HH" 
and a series of number slips recorded thereon, and another small piece 
of paper with the code "HH" and numbers bets recorded thereon. 

Q. Now, Lieutenant, with reference to Government's Exhibit 3, 
the contents of this manila envelope, concerning which there has been 
prior testimony in the case from Officer Tarver Thomas, that the con- 
tents were taken by him after the arrest of the defendant Junius A. 
Woods, would you look at those and see if any of the contents represent 
number bets or recordations of them. 

142 (Government's No. 3 was shown to Mr. Burka.) 
A. From Government Exhibit 3, the first two pieces of paper that I have 
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in my hand here, one has a writer's code ''X" on it and a series of 


numbers bets and the other has an ''H" and a series of numbers bets 
| 


recorded on it. 

This piece of paper here is set up and is the type of paper that 
a single action writer uses to record his bets. In other words, he has 
all of the digits, the possible digits, from one through zero, and he 
would accept his bets, he would show the amount played opposite the 
number that the bet was made on and probably identify the bettor by the 
use of initials or some such manner as that. That we would call a rec- 
ord for single action numbers bet. | 

Q. Now, Lieutenant, I want you to examine, if you will, the 
contents of Government's Number 4 for identification, concerning which 
there's been testimony in this case prior to this time by Detective Jef- 
ferson that the contents were recovered by him in premises 723 on a 
counter in there after the officers had gone in. | 

(Short pause. ) 

Q. All of the slips of paper that I have examined here coming 
from Government Exhibit Number 4 contain numbers bets, and I find 
among these slips many different writers represented by their codes. 

143 Q. Now, Lieutenant, would you examine, if you will please, sir, 
the contents of Government's Number 5 for identification. 

(Short pause. ) | 
A. From Government Exhibit 5, first of all, I have in thy hand here a 
quantity of slips of paper which have numbers bets recorded on them, 
This one, sheet of paper here, yellow tablet paper, has a large number 
of numbers bets recorded and has a total over here of fourteen-thirty- 
three. To me, that would indicate that the total amount of bets on this 
sheet comes to $14. 33. | 

These articles that I have in my hand now from Government Exhi- 


bit Number 5, are records, in my opinion, are records of writers who 


are concerned with this operation, connected with it, and it has codes 
in some instances, names and then amounts of money listed to the side 


of it, which to me, in my opinion, indicates that they are writers 
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concerned with the operation; and there is a record of monies that they 
either owe the office or the office has owed to them. 

MR. BEACH: May I see those, Mr. Lowther? 

MR. LOWTHER: Sure. 

BY MR.LOWTHER: 

Q. Now, Lieutenant, are numbers bets recorded by writers, 
are they always recorded in regulation numbers books? A. Ohno, 


Sir, no, Sir. 
Q. Asa part of Government's Exhibit Number 6 for identifica- 
144 tion, I think it is, Number 6 for identification, a quantity of 


these three-by-five tablets, I guess they are, can you tell His Honor 
and the jury whether or not tablets such as these are used by numbers 
writers in the business? A. They are commonly used, yes, sir. 

Q. Now, the question then is, does the person who makes a bet 
on a number, does he get back a copy of his bet from the writer in all 
occasions? A. Not on all occasions, no, sir. 

Q. When those three-by-five cards are used, can you tell His 
Honor and the jury whether or not the bettor, the one making the num- 
bers play, with the writer, does he usually get back a record from the 
writer of his bet? A. Not generally when they are using a three-by- 
five pad. However, I have known of instances where they did, sir. 

Q. And one other question: What's the payoff on a single action 
bet,on a lead bet, or a middle bet, or the third number? A. Eight to 
One dollars and your dollar back. 

Q. In other words, let's see, if I bet, well one last question: 
Do you have an opinion then, sir, as to whether or not, based on your 
experience as a policeman in the Morals Division, that the--as to 
whether or not the numbers game, commonly so called, is a lottery? 
A. In my opinion, it is, sir. 

145 MR. LOWTHER: I have no other questions of the witness, Your 
Honor. 


CROSS EXAMINATION 
BY MR. BEACH: 
Q. Lieutenant Foran, as I understand, when you were examined, 


| 
75 | 
| 


examining Government's Exhibit 4 and Government 5, you said they in- 
dicated that they were code numbers like A or B or HH. Did I under- 
stand that to be a code number? A. I think that I found some numbers 
slips with those codes on them, yes, sir. | 

Q. And when you say "those codes" do you mean that that repre- 
sents an individual who has made those tickets up? A. To me, sir, it 
indicates that a writer using that code has accepted those bets, sir. 

Q. In other words, A may be Tom Jones or Richard Roe, or 
somebody. A. We don't know who A might be but to me it represents 
a certain quantity of work that that writer is turning in to an operation 
as his own. | 

Q. That is his identification? A. That is correct, Sir. 

Q. And then I believe--and I don't know how to describe this-- 
I--holding what appears to be a notebook which contains names and num- 
bers, I believe you said in your opinion this was a record of maybe num- 
ber writers or people owed money to someone who was operating this 

146 game. A. Yes, sir, I find in that ticket book and in those other 
pieces of green paper that apparently came from that book, certain codes 
that I found on the numbers slip when I examined them and that follows 
the characteristics of the type of record that is kept. | 

Q. Isee, and that is your opinion as to what it represents ? 

A. That is my opinion. | 

Q. And then in examining Government's Exhibits 4 and 5 which 

I understand was found here on the 30th of September by Officer Jeffer- 
son, do those slips characterize a date on which they were written? 
A. I did observe some of the slips that did have a date on there. I don't 
know whether it actually had the month and day andthe year but I do re- 
call observing some slips that had "30" on there which would indicate to 
me, would indicate that that was for the 30th. | 


Q. And you have no way of knowing, I believe, sir, who these 
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code numbers referred to or to the individual that they are supposed 
to identify? A, I would have no way of knowing, no, sir. 

Q. One of us wanted to know this, sir: 

Could you tell from the code numbers whether it was the writer 
or the bettor? A. Well now, some of those slips there, sir, it appears 

147 to me that they are identifying the bettor. 

However, I can pick out the slips which I am positive all belong 
to the same writer by his code but some of the slips in there, I wouldn't 
make as positive statement as that that particular identification referred 
to the writer or to the bettor because of the manner in which they are 
recorded on the slip. 

MR. BEACH: I have nothing further. 

CROSS EXAMINATION 

BY MR. BROWN: 

Q. Lieutenant Foran, I wish you would re-examine Government's 
Exhibit Number 3. 

(Short pause.) 

Q. Now, with respect to the first of these slips, can you tell me 
what those initials represent? A. These slips or this slip that I have 
in my hand here could represent writers or they could represent an iden- 
tification of who placed the bet. 

We have 31 for a dollar-fifty. That isa parlay bet; 12 for a 
dollar-seventy-five, a parlay bet; five for 250, single action bet; 32 for 
a dollar-fifty, parlay bet; 29 for a dollar fifty parlay bet; one for a 
dollar-seventy-five, a single action; 2 for 250, a single action; and three 
for a dollar-seventy-five, a single action bet. 

148 As I say, the manner in which these recordings are indicated 
here, I wouldn't say that it couldn't identify a bettor rather than being 
the code of a particular writer. It could be that too, sir. 

Q. Now, retaining this slip before you examine this one, please-- 

THE COURT: Now, you say "this slip" and "examine this one." 


For the record, do you mean pertaining to the one he has just been tes- 


tifying to? 
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MR. BROWN: That's right. | 
THE COURT: Very well. | 
THE WITNESS: Well now, we have the same situation with 
respect to this slip that we have with the previous slip that I examined. 


We have an "H" up here and some writing there which I cannot distin- 

guish. We have a ''B" and an "X" and again we have bets recorded 

thereon. And on this slip we have the same codes, or identifications 

as the case may be, that we had on the previous slip that I examined. 

There is an "H"', a ''B" and an ''X" on that slip. | 
BY MR. BROWN: 


Q. And would you care to comment on whether this is the name 


| 
of a person? A. Well, sir, I'm afraid that I couldn't comment because 
I can't distinguish the writing. I wouldn't be ina position to comment on 


something that I can't read. | 
149 Q. Does either of these slips have any date on it, according to 
your observation? A. Nothing except what appears to be the officer's 
initials and the date that he placed on there. | 
Q. Does either slip have anyone's name that is ascertainable? 
A. Not that I can distinguish, sir. | 
Q. Now, are number bets recorded systematically, that is, as 
between the different writers, do all of them record the bet the same 
way? A. Generally they all follow the same system, you might say. 
There are variations of recordings which these people use to try and 
deceive the police to keep them from identifying the recordings but 
generally the systems, whatever they might follow, are the same. 
Q. Well, with respect to the paper which I now hand you, the 
first recording there is 21-150. A. Yes, sir. 
Q. Now, you have interpreted that to read--be what kind of a 
bet? A. In my opinion it would be a parlay bet, Number 21, for $1.50. 
These recordings on this slip here follow the normal characteristics 
that we find on what we call the normal system of recording bets. 
Q. Now, could it also be--could it also be a 21 yeent bet on 


150 150? A. Not in my opinion, sir. | 
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Q. Well, what is your opinion based on? A. On the manner 
in which they are formally recorded. As I say, there are various sys- 
tems devised by these people to record their bets. I have never ob- 
served a bet recorded in this manner. 

Q. In other words, it would be backwards; is that what you're 
telling me? A. That's right. 

Q. It isn't impossible to do it that way? A. It isn't impossible 
but in my opinion, these bets here are as I have stated, 21 for $1.50 
and soforth. The amounts being even--it doesn't--in other words, the 
sums that appear to be the amounts bet are even figures and in parlay 
and single action betting, you see, you don't have nickel bets for in- 
stance or dime bets. The minimum amounts you can bet ona single 
action number or parlay number is a quarter, see, and you have these 
amounts here, $1.50, $1.75, $2.50, $1.50, $1.40, $1.75, $2.50, which 
are in quarter units. 

Q. Well, I ask you this further question: 

Could that bet be $150? A. Not in my opinion, no, sir. 

Q. Well, what is your opinion based on? Why do you say it is 
a dollar and a half instead of being $150? A. Based on my experience, 

151 sir; as I say, the recordings here follow the norm and usually 
where you have $150 bet, you would have some kind of an indication here 
to indicate that this wasn't a $1.50--in other words, the manner in 
which they normally record these things they might make a line across 
here, might put the two zeroes as you would normally expect to find 
but when you find a recording like this in my experience, it indicates 
that it would be $1.50. 

Q. Now, it is--is it your testimony, Lieutenant, that you can- 
not, from the examination of these two slips, determine whether they 
are the product of a player or of a writer? A. I can Say this, sir: 

The identifications here are such that I wouldn't make a positive state- 
ment as to whether these represent a record--you would find this type 
of a record in a writer's possession where he is identifying if this is-- 


if this is identification of the player, this is the type of thing that you 
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would find in the writer's possession, not in the player's, because he 
is setting out the person whom he identifies in this manner, see, a 
player wouldn't have this type of slip. The writer is the only person 
that would have use for the identifying for instance, three different 
players. 

Q. Well, I'll ask you this question: Since this is not a regula- 
tion slip--I think that is your testimony. A. I don't believe that I said 
that wasn't, but it isn't anyway. | 


152 Q. It isn't. Now, how would you determine--how would the 


writer, I mean, the player, how would--just a minute. 
Is there any manner by which the player can obtain a record of 
what he's played? A. Not unless the writer wants to give him a copy, 
a receipt. | 
-Q. Now, if the writer gives him a copy, a receipt, would he 
give him a receipt of this character? A. Not of that character, no, Sir, 
he would be giving him receipts concerning other persons who have bet. 
If a writer gave a receipt--and there again, where you Have Single ac- 
tion activity, usually you don't get receipts for single action activity; 
49 indicate that of course is this piece of paper that I identified here as 
a record set up for the use in accepting single action bets. You just 
normally, the person would indicate the amount on the--the number 
that is being bet, and, by an initial or something, aCe the player. 
Follow me? | 
This type of record here, as I say, if the player, the bettor, 
demands a receipt and the writer wants to give him a receipt, in my 
opinion, he would give him a receipt with just his bet recorded on it 
and nothing else. 
Q. Well, returning to this exhibit which you say is set up, 
what is the code number that appears on that exhibit ? A. Ido not find 


the code number on here, sir. | 
Q. So it isn't really set up then, is it? A. In my opinion, it 
153-A is set up, sir. 


Q. Well, I thought your testimony was that each writer hada 
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code number. A. Normally each writer does have a code identification 
but this isn't going anywhere. The writer is going to keep this on his 
person so why would he want to put his code on there to start with? 
He could put it on there if he were going to use this to send to the office. 
He probably would before he transmitted it to the office, but I see single 
action, this type of betting, is done out on the street or a given location, 
and they don't normally transmit these to the office. 

A man more or less is working on his own when he's using this 
type of betting process and usually the only bet that he would call to the 
office on single action betting would be a really heavy bet, say someone 
came up and bet fifty or a hundred. He wouldn't want to hold that him- 
self. 

Quite frequently we find writers who back their own single ac- 
tion activity; so, as I say, this slip here wouldn't be going anywhere 
and wouldn't necessarily require that the writer indicate his code on 
there. 

Q. From your examination of these three items then, would 


you conclude that this writer was backing the single action himself? 


A. Icouldn't conclude that he was, sir. I can only tell you what my 
experiences are in the field, from previous experience, what I find to 
153-B be factual in the business. That's all I could state. I couldn't 

say what this writer was doing. I have never talked to the man that I 
know of. 

Q. You wouldn't care to give an opinion on that operation there? 
A. Icouldn't say, sir. 

MR. BROWN: Thank you. 

THE COURT: Any further examination ? 

MR. HAWKEN: No, Your Honor. 

MR. BURKA: Nothing, Your Honor. 

THE COURT: Any further examination? 

MR. LOWTHER: None by the Government, Your Honor, no, sir. 

THE COURT: Will counsel approach the bench, please. 

(After a bench conference held to ascertain the approximate 
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length of time necessary to complete the trial, a short recess was 
taken, the jury being first duly admonished by the Court as to their 
obligations as jurors. Time: 3:02 p.m.) | 

MR. LOWTHER: Call the witness Sergeant Robert G. Kissner, 
please, Mr. Marshal. 

The reupon : 

ROBERT G. KISSNER | 

was called as a witness by the Government and, having been first duly 


sworn by the deputy clerk, took the stand, was examined and testified 

as follows: | 

154 DIRECT EXAMINATION | 

BY MR. LOWTHER: | 

Q. Your name is Robert G. Kissner; you are a sergeant in the 
Metropolitan Police Department, is that right, sir? A. ‘I am, sir. 
Q. And you are and have been for some time assigned to the 

Morals Division? A. That is right. | 

Q. Now, Sergeant Kissner, were you in the office of the Morals 


Division over across the street in Police Headquarters on October the 
1st of this year? A. I was, sir. | 
Q. The day after this raid on 723 T Street? A. That is correct. 
MR. LOWTHER: And, with Your Honor's leave, may Bostic 
and Toliver be brought in, please? | 
THE COURT: They may. 
(Toliver and Bostic were brought into the courtroom. ) 
BY MR. LOWTHER: 
Q. Now, with reference to this first gentleman, Toliver, do you 


recognize him? A. Ido, sir. ! 
Q. And the second gentleman, Bostic, do you aie him ? 

A. I do, sir. | 

155 Q. Step outside the courtroom, please. | 


(Toliver and Bostic left the courtroom. ) 


Now, did there come a time in the morning hours of October 
the 1, day after this raid, you were over in Morals Division, Officer, 


82 
that you saw either one or both of those men? A. I did, sir. 

Q. And what time of the morning was it? A. It was about 
10:45 a.m. on October the 1st, 1959. 

Q. And when they came into the Morals Division, Officer, 
what, if anything, did they say? 

MR. HAWKEN: Object. 

MR. LOWTHER: Well, may I withdraw that question, Your 
Honor. 

BY MR. LOWTHER: 

Q. Did you have a conversation with them? A. I did, sir. 

Q. And during the course of that conversation, they hadn't 
been arrested the day before? A. They were not. 

Q. And in the morning of October the 1st--well let me go at 
it this way: 

In the afternoon hours of the preceding day, September the 30th, 
day of the raid, and after the raid was completed, and answer this 
yes or no, did you have a conversation with attorney J. Leon Williams? 

156 A. Yes, sir. 

Q. And again yes or no, was the conversation with attorney 

Williams concerning Bostic and Toliver? A. Yes, sir. 


Q. Now, in the morning of October the 1st, when they showed 


up at Morals Division Office, were they arrested? A. They were, 


sir. 
Q. They were? 
MR. LOWTHER: No other questions--oh, were there arrest 
warrants outstanding for them? 
THE WITNESS: There was. 
MR. LOWTHER: No other questions, Your Honor. 
MR. HAWKEN: No questions. 
MR. BURKA: No questions. 
MR. BROWN: No questions. 
- BEACH: No questions. 
- LOWTHER: Thank you, Sergeant. 
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Your Honor, I'll now offer into evidence Government's Exhi- 
bits Numbers 1 through 6 inclusive. | 
MR. BEACH: If Your Honor please, I object to all the exhibits 
that he offers in evidence in so far as the defendant Higgs is concerned, 
specifically 1, 2 and 3, for the same reasons that I suggested to the 
Court at the bench, and in so far as 4 and 5 are concerned, I object 
because they haven't been connected up in any way with the defendant 
157 Higgs. 
MR. BROWN: Your Honor, I wish to object to the introduction 
too, and on the ground that only Exhibit 3 has--refers to [Defendant 
Woods and on the further ground that the prosecution has'not estab- 


lished continuity of possession of the contraband here and I think it is 
incumbent upon the prosecution to do that before this evidence is ad- 
missible. | 

MR. BURKA: Your Honor, I would object to the introduction of 
this evidence with the exception of Exhibit Number 2, with respect to 
Defendant Harvey in so much as none of the other exhibits have been 


tied in to him and for the further reasons as stated with respect to 


the continuity of possession. | 
MR. HAWKEN: I object to the introduction of all of the evidence 

| 

except Exhibit 1. 


THE COURT: Counsel approach the bench, please. 
(AT THE BENCH:) | 
THE COURT: For the purpose of the record, will the Govern- 
ment state its position with respect to these exhibits, with respect to 
the contentions made in the objections. | 
MR. LOWTHER: Your Honor please, the Government's posi- 
tion is that the exhibits are admissible as against all defendants on the 
same theory that the Government advanced yesterday that the first 
count of this indictment charges in effect a concert of action and that 
these exhibits cannot be viewed only in relation to the single date of 
the raid. They must be viewed with relation to the prior activity and 
158 the entrances and exits of the several defendants | 
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from the premises. 

I suggest that they are admissible as against all defendants. 

THE COURT: Now,the only purpose in the Court's requesting 
counsel to make its position known is to have a statement in the record 
of the position of the Government respecting Counts 9, 10 andll, 
which charge particular defendants with possession. 

Is it the/Government's position that all of these exhibits are ad- 
missible as to those counts, Count 9 charging defendants Fletcher and 
Higgs, Count 10 charging--all on September 30th--charging Defendant 
Woods, and Count 11 charging Defendant Harvey ? 

MR. LOWTHER: The Government says, Your Honor, that with 
respect to the possession counts, Government's exhibit Number 1--I 
can't remember which that is-- 

MR. BURKA: Two. 

MR. LOWTHER: --right off hand. Whatever it is, whoever 
it was seized from, it is admissible as to that person under that per- 
Son's possession count. Government Number 2 is admissible as to 
that person, whoever it was seized from under that possession count. 

Number 3, which I think is Woods, is admissible as to that 
possession, under Woods' possession count. 


159 Four and Five, I say are admissible against Higgs because of 


the fact that they were under his control even though he disclaimed 


that he knew anything about them under the possession count. 

THE COURT: Well now, that is the point the Court wishes to 
make because this is a multiple-defendant suit and the Court is going 
to instruct the jury that certain evidence has been received which is 
admissible as to certain defendants but is not admissible as to other 
defendants and these counts, these exhibits, that you are referring to 
and which you state are admissible as to certain defendants, come 
within the range of that instruction and I think it would be well to have 
that spelled out in a general instruction to the effect--I could read it 
to you--but it is to the general effect that in the trial of this case 
the Court has permitted certain evidence to be introduced as to 
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| 
certain defendants which has not been introduced as to other defendants 


and that the evidence that is introduced as to the specific defendants 
must be considered by the jury only as to those specific defendants. 

Now, the general instruction is to the effect that it may be 
difficult for a jury to-- | 

MR. BEACH: Allocate it. 

THE COURT: --take this situation and apply it, but that is the 
responsibility of the jury and the jury has to treat the situation. Now, 
that is a general instruction. | 

160 If it could be framed in terms of specific working out of the 
exhibits applicable to, or admissible as to-- 

MR. BEACH: I can do that. | 

THE COURT: Well, the Court would do this: The Court would 
say that subject to that working out and submission--and of course all 
counsel can see it and make any objections they see fit to it; but sub- 
ject to counsel for the Government making that specific statement, I 
think in writing, to the Court, and it could easily transmit it to the jury, 
just simply a note--the Court would overrule the objections but they are 
overruled subject to Government--you can do that in the morning. 

MR. LOWTHER: All right, sir. | 

THE COURT: Now, if there is to be no more testimony——Tim 
going to let you make your motions but now at this time I think my 
point is to dismiss the jury-- | 

MR. LOWTHER: I wanted the jury to get a look - this evidence 
before we argue the case, Your Honor. 

THE COURT: Oh, yes. 

MR. LOWTHER: I'd like to have them look at it this afternoon. 

THE COURT: All right, we'll say this then--you are all through 
then? | 

MR. BROWN: I want to know, Your Honor, if you intend to 
rule on this question I raised about the continuity of possession. 

161 THE COURT: I'm going to overrule that. 

MR. BEACH: And I understand Your Honor will rule just as 
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you have before. I was going to ask for a directed verdict as to cer- 
tain counts but I believe that is taken care of in your suggestion to the 
U. S. Attorney. 

THE COURT: Well yes, you can make any record you want to 
make. 

MR. BEACH: I don't particularly care to do that. I did want 
to move the 9th Count. 

THE COURT: You can do that right now. We'll start with you. 

MR. BEACH: Ninth Count in so far as Ralph Higgs is con- 
cerned as to possession and control of those numbers that were found 
in there on September 30, my position is that there is no testimony to 


show that they were in his control and--other than the statement that 


he made that he was in there, and no number slips or anything were 
actually put in his possession. However, as I understand the situation, 
he was in there. 

THE COURT: Yes, he was there and you consider that suffi- 
cient ? 

MR. LOWTHER: Yes, sir, just the fact that he disclaims-- 

THE COURT: Well, the Court--if that is the motion you wish 

to make-- 

MR. BEACH: That is the motion, yes. 

THE COURT: That motion is noted on behalf of defendant Higgs 
and that motion is overruled. 

MR. BURKA: I would make a motion for judgment of acquittal 
with respect to defendant Harvey in Count 1 of the indictment, which is 
the concerted action. 

THE COURT: Yes, well the Court has already indicated its 
position on that. The Court will note that motion; unless you want to 
make some further statement with respect to it, the motion will be 
overruled. 

MR. BROWN: I want to make a motion for judgment of acquit- 
tal on the basis of the vagueness and uncertainty of the statute under 
which they were indicted. 
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THE COURT: Very well, is that the only motion you wish to 
make ? You wish to make a motion for acquittal on the grounds of lack 
of continuity of possession of the evidence; is that right ? 
MR. BROWN: Yes, sir. | 
THE COURT: I'll note those two motions, or two grounds for 
motions. | 
MR. BROWN: And the third one, uncertainty o identity. 
THE COURT: Yes, the Court will note that ground for motion 
of verdict of acquittal, and the Court will overrule that motion. 

163 MR. HAWKEN: Move that Your Honor direct a verdict as to 
Fletcher on the first count for this reason: The only testimony in 
this case was that he was present on the day of the raid. No one had 
ever seen him there. He was an atmospherical man, and on that day 
the only thing, only testimony was that he had several number slips 
in his hand and said that ''they are mine." | 

THE COURT: Yes, well, I think they are suffici) 
argue that to the jury. | 

MR. HAWKEN: I think it is sufficient as to the possession of 
the number slips but I don't think that is setting up a lottery. 

THE COURT: Well, I'll submit that to the jury and I will note 
your motion and overrule your motion. | 

THE COURT: Now, you want to submit these to the jury and 
let them look at them? | 

MR. LOWTHER: Let them look at them this afternoon. 

THE COURT: You want to do that tonight. | 

Now, further, Iam prepared to instruct this jury and, I think, 


ent. You can 


fully and completely on all phases of the case. However, Iam making 
this statement for your benefit and for your guidance if you want to 
follow it and take any action you want. If you have any proffers--the 
Court is not requesting them, but it is offering you the opportunity , if 

164 you care to make any proffers. Please have them in the hands 
of the Court by 9:00 o'clock tomorrow morning so that they will be 


at the office a reasonable time before 10:00 o'clock so the Court can 
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look them over and the Court again will say that as far as general 
principles, stock instructions you might call it, and the particular 
Situation, the Court will instruct fully but it offers you this opportunity. 
If you have them, please get them in to the Court. 

MR. BROWN: Your Honor, I want to ask a question at this 
point. Am I to understand that you overrule my point already and 
that-- 

THE COURT: Which point ? 

MR. BROWN: The three points I gave you with respect to-- 

THE COURT: I'll withhold it if you wish to say anything. I 
indicated that I was prepared to rule. 

MR. BROWN: Because if that is Your Honor's ruling, then I 
propose to put my defendant on the stand. 

THE COURT: Oh, very well, that is the Court's ruling. But 
how long will it take you to put him on the stand? 

MR. BROWN: Not over a half an hour. 

THE COURT: Half an hour? 

MR. BEACH: Won't take you that long, will it ? 

MR. BROWN: Fifteen minutes. 

THE COURT: We'll close up the testimony tonight then. Do 

165 you want to pass them to the jury ? 

MR. LOWTHER: I'd like for the jury to have a look. He can 
put his man on first if he wants to; I don't care. 

THE COURT: Well, the Court has made its record. You all 
have made yours. 

Proceed. 

(IN OPEN COURT:) 

MR. LOWTHER: Again I offer in evidence, Your Honor--and 


I may be able to be of some assistance to the Court and counsel. Iam 
offering Government's Exhibit Number 1 as against the witness Charles 


Augustus Fletcher. 
Iam offering Government's Exhibit 2 as against the defendant 


Henry Augustus Harvey. 
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I am offering Government's Exhibit Number 3 as against the 
defendant Junius A. Woods. | 

I am offering the Exhibits numbered 4 and 5 as against the 


defendant Higgs. 


And I am offering Government's Exhibit Number 6 as against 
the defendants Higgs and Fletcher. | 
THE COURT: The objections of counsel for the defendants to 
the material offered is already in the record and the Court's ruling is 
already in the record as a result of the conference held at the bench 
and therefore that ruling will stand as to each of these defendants re- 
spectively. The Court assumes that you wish to make objection to 
the receipt of this material; is that correct? | 
166 MR. BURKA: (Nodding.) 
THE COURT: That is defendant Fletcher as to Government 
Exhibit 1, defendant Harvey as to Government's Exhibit 2, defendant 
Woods as to Government's exhibit 3, defendant Higgs as to Govern- 
ment's exhibit 4 and 5, and defendants Higgs and Fletcher as to Gov- 
ernment's Exhibit 6. Is that correct? | 
MR. BEACH: That's correct, and I understand that the jury 
will be instructed to consider that evidence only against pioee defend- 
ants which you have just now named. 
THE COURT: Yes, well the exhibits; Governmen 's Exhibit 1 
will be received as to defendant Fletcher; Government's [Exhibit 2 
will be received as to defendant Harvey; Government's Exhibit 3 will 
be received as to defendant Woods; Government's Exhibits 4 and 5 
will be received as to defendant Higgs; Government's 6, Exhibit 6, 


will be received as to defendants Higgs and Fletcher. | 


(Government's Exhibits 1 thru 6 were re- 
ceived in evidence as above indicated.) 


THE COURT: Now the Court will state to the jury that the 
Court's ruling just announced, the effect of the Court's ruling is to cause 
to be admitted into the record the exhibits which have been mentioned 

| 


as to the defendants mentioned. 
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To repeat: Government's Exhibit 1 is received as to Defendant 


Fletcher. Government's Exhibit 2 is received as to defendant Harvey. 


167 Government's Exhibit 3 is received as to defendant Woods. 
Government's Exhibit 4 and Government's Exhibit 5 are received as 
to defendant Higgs. And Government's Exhibit 6 is received as to 
defendants Higgs and Fletcher. 

Now, you will be permitted, ladies and gentlemen of the jury, 
to take into the jury room--or there will be placed in the jury room 
and made available to you--all of these exhibits which the Court has 
indicated and they will be marked so that they may be identified by you. 

They, the exhibits, will be considered by you as exhibits and 
as evidence only as tothe persons as to whom they have been admitted. 

Now, there may be some difficulty for you to consider evidence 
that has been admitted as to one and not admitted as to the others only 
as to the person to whom that evidence has been admitted but that is your 
responsibility , and in considering all of the evidence, you will consider 
these exhibits the Court has mentioned only as applicable to the people, 
the defendant, that the court has named, and the Court will refer to it 
again in the general instructions so that you will have it in mind as you 
go into the jury room. 

Now, has the Government-- 

MR. LOWTHER: The Government now rests its case, Your 
Honor, and I would not request that the exhibits be handed to the jury 
at this time in view of Mr. Brown's request at the bench. 

168 THE COURT: Very well, the Government rests and counsel 
for the defendant wishes to put testimony on. 

MR. BROWN: Shall I proceed at this time, Your Honor? 

THE COURT: You may. 


* * 
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Washington, D. C. 
Thursday, December 10, 1959 
The above-captioned cause came on for further proceedings 
before the HONORABLE CHARLES F. McLAUGHLIN, aj judge, anda 
jury at about 10:00 o'clock a. m. | 
* * * a 
183 (Following closing argument by counsel, the Court charged the 
jury as follows:) 
THE COURT: Now, ladies and gentlemen of the jury, in this 
case there were originally six defendants and there were originally 11 
counts. Some of these counts were applicable to some defendants; 
other counts were applicable to other defendants. | 


Since the institution of the action, the picture has changed to 
the point where there are now two defendants so that the case is the 
United States of America versus Defendants Ralph Higgs and Henry A. 
Harvey , and there have been eliminated from the case-- 

You cannot hear? Did somebody say you can't hear ? 

The Court stated that when the case started there were six 
defendants--can you hear now? 

JUROR NUMBER TWELVE: Yes. 

THE COURT: And there were 11 counts in the indictment but 
that since the case originated, the situation was changed so that there 


are now only two defendants, namely Ralph Higgs and Henry A. Har- 
vey; so that it is now the case of the United States of America versus 
Defendants Ralph Higgs and Henry A. Harvey; and the picture has 
further changed from the situation in which there were 11 counts until 
there are now left in the case only Counts 1, 2, 9, and 19% 
184 All these counts are not applicable to both defendants. Some 


are applicable to one defendant; some are applicable to both the 

defendants. All of those matters will be brought to your/attention in 
the Court's instructions. 
Now, the Court told you at the outset, if you will recall, that 


service on a jury is a difficult service in that it requires concentration 
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as to the testimony in order that you may have it in mind to your best 
ability when you retire to deliberate. 

In a case in which there have been developments such as have 
been outlined by the Court, the Court will ask you to give careful 
attention to the instructions because of the developments that have 
taken place; and with that preliminary statement the Court will now 
give you the instructions in this case. 

The case upon which you are sitting as jurors, ladies and gen- 
tlemen of the jury, is the case of the United States versus Ralph Higgs 
and Henry A. Harvey, defendants. In these instructions I shall at 


times refer to said Ralph Higgs and Henry A. Harvey as the defendants, 


or, if the occasion requires, I may refer to them by their individual 
names, 

Now, the indictment of the grand jury sets forth the charges 
against the defendants, both defendants. The indictment now consists 
of four counts and those four counts the Court will now read to you: 

185 Count 1. The grand jury charges: 

Continuously during the period from about August 31, 1959, to 
about September 30, 1959, within the District of Columbia, Ralph 
Higgs and Henry A. Harvey were concerned as owners, agents and 
clerks, and in other ways, in managing, carrying on and promoting a 
lottery known as the numbers game. 

Count 2. -- Still reading from the indictment -- 

Continuously during the period from about August 31, 1959, 
to about September 30, 1959, within the District of Columbia, Ralph 
Higgs did knowingly, as lessee, agent, operator and occupant, main- 
tain, aid and permit the maintaining of a gambling premises located at 
723 T Street, Northwest. 

Count 9. On or about September 30, 1959, within the District 
of Columbia, Ralph Higgs knowingly had in his possession and under 
his control notations, records, receipts, tickets, certificates, bills, 
slips, tokens, papers and writings, current and not current, used and 
to be used in a lottery known as the numbers game. 
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Count 11. On or about September 30, 1959, within the District 
of Columbia, Henry A.Harvey knowingly had in his possession and 
under his control notations, records, receipts, tickets, certificates, 


| 
bills, slips, tokens, papers and writings, current and not current, 


used and to be used in a lottery known as the numbers game. 

You will take the indictment with you into the jury room for 

186 your information and for such use as you may wish to make of 

it in your deliberations and in reaching your verdict. You will note, 
as the Court will later state to you, that certain portions of the indict- 
ment, certain counts of the indictment are marked with the word "out", 
which, of course, means that you are not to consider those counts of 
the indictment. | 

The charges contained in the four counts of the indictment have 
just been read to you. These charges will be explained to you in detail 
in the course of these instructions and the provisions of the sections 
of the statute involved will be quoted to you for your information and 


guidance. 

As stated, you will take the indictment into the jury room with 

you and you may refer to it if you see fit to do so during your delibera- 

tions and make such use of it as you deem necessary or desirable in 

connection with said deliberations. | 

You have heard the evidence and the statements and arguments 
of counsel for the prosecution and for the defendants. It now becomes 
your duty to determine whether the defendants are guilty or not guilty 
of the offenses with which they are charged respectively. 

Before discussing the charges against the defendants in detail, 
I shall first summarize for you the general principles of law that must 
govern you and guide you in determining the issues in this case. 

187 It is the function and the duty of the jury to determine the 
issues of fact. It is the duty of the Court to instruct you ladies and 
gentlemen of the jury as to the principles and rules of law governing 
the case. You are bound and obligated to follow the Court's instruc- 
tions as to the law and to take the law from the Court. | 


94 

On the other hand, ladies and gentlemen of the jury, you are 
the sole judges of the fact and you must determine the facts for your- 
selves solely upon the evidence presented at the trial. 

The Court has read the indictment to you, the four counts of 
the indictment, in order that you may know exactly what offenses 
the defendants jare charged with having committed. 

Now, the fact that a defendant is charged with a crime and has 
been indicted is not to be taken as any indication of his guilt. An in- 
dictment is an allegation, or charge, or claim, that a defendant is 
guilty of the crime described or named. It is an accusation that the 
defendant is guilty. It is not a statement that the defendant is guilty 
and is not, and is not intended to be considered by the jury, as any 
evidence that the defendant is guilty of the crime with which he is 
charged. 

The sole purpose of an indictment is to bring a defendant before 
the court. An indictment is merely the machinery and the procedure 
provided by law for placing a defendant on trial. You will bear in mind 

188 this instruction as to the character and purpose of an indictment 
in connection with the specific instructions which the Court will give 
you concerning the indictment in this case which the Court will give 
you later during the course of these instructions. © 

When the defendants in this case were arraigned, they pleaded 
not guilty to every count in the indictment with which they were re- 
spectively charged. Every defendant in a criminal case is presumed 
to be innocent. This presumption of innocence attaches to the defend- 
ant throughout the trial. 

Now, having given you the foregoing instructions as to general 


principles of law which you are to bear in mind, I shall now instruct 


you in detail as to the particular offenses alleged in the indictment to 


be involved and the specific laws applicable to said alleged offenses. 
The indictment against the defendants as stated now consists of 

four counts, namely, the first count, the second count, the ninth 

count, and the eleventh count. I shall now instruct you as to the law 


95 
as to these counts. | 
The first count charges that continuously between August 31, 
1959 and September 30, 1959, both defendants were concerned as 
owners, agents, and clerks and in other ways, with managing and 
carrying on a certain lottery commonly known as the numbers game. 
The pertinent part of the District of Columbia Statute, Title 22, 
189 Section 1501, applicable to this offense reads as follows, quote: 
"If any person shall promote or be concerned as owner, 


agent, or clerk, or in any other manner in managing carrying 
on, promoting, or advertising directly or indirectly, any lottery, 


he shall be treated as the law provides." 
That ends the reading of the quote from the statute , and the 


Court goes on with the instruction. | 
The statute further provides that the possession of any copy or 
record of any chance, right, or interest, ticket, certificate, token, 
or other device shall be prima facie evidence that the possessor of 
such copy or record was at the time and place of such possession con- 
cerned as owner, agent, or clerk or otherwise in managing, carrying 
on, or promoting a lottery. | 
In the eyes of the law, a lottery is the awarding of a prize by 
chance. The exact method adopted for the application of!chance to the 
distribution of prizes is immaterial. In the eyes of the law, the so- 
called numbers game is a lottery. 
Having instructed you as to Count 1, I shall now move on to 
Count 2 and instruct you as to that count. 
Count 2 of the indictment charges that the defendant Ralph Higgs 
did knowingly, as lessee, agent, operator and occupant, maintain, 
aid and permit the maintaining of a gambling premises Ideated at 723 
190 T Street, Northwest. 
The pertinent part of the District of Columbia Code, Title 22, 
Section 1505 applicable to this offense reads as follows, quote: 
"It shall be unlawful for any person in the District of 
Columbia knowingly, as owner, lessee, agent, ethploye, 
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operator, occupant, or otherwise, to maintain or aid or permit 

the maintaining of any gambling premises." 

Now, that ends the reading of the statute and the Court goes on 
with the instruction. 

If you find that the defendant Higgs did knowingly as lessee, 
agent, operator, or occupant, maintain, aid, or permit the maintaining 
of a gambling premises at 723 T Street, Northwest, then defendant 


Higgs would be guilty of the offense charged in Count 2 of the indictment. 


Counts 3 to 8 inclusive, and Count 10 in the indictment are not 
before you in this case since they relate to individuals who are not now 
involved in the case. These counts appear in the indictment--which 
indictment as previously stated you will take into the jury room with 
you--but you are instructed that you are to disregard said Counts 3 
to 8 and Count 10 and are not to consider them in any way in relation 
to your verdict since they relate to individuals not involved in this 
case. For your information and guidance, you will note that these 
counts--that is, Counts 3 to 8 inclusive and Count 10, are marked 

191 “out."" The word "out" is written opposite in pencil by the 
Court on the indictment and the indictment which you, of course, will 
take with you into the jury room, and you will disregard the counts of 
the indictment that are so marked "out" as the Court has already in- 
structed you. 

Now, the Court will move on and instruct you as to the 9th Count 
which is involved in this indictment. 

The 9th Count in the indictment charges that on or about Sep- 
tember 30, 1959, the defendant Higgs knowingly had in his possession 
and under his control notations, records, receipts, tickets, certifi- 
cates, bills, slips, tokens, papers and writings, current and not cur- 
rent, used and to be used in a lottery known as the numbers game, in 
violation of Title 22, Section 1502 of the D. C. Code. 

Now, the Court will move on the Count 11, and instruct you as 
to that count. 

Count 11, the 11th count of the indictment, charges the defendant 
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Henry Harvey with a violation of the same statute as has been charged 
against Defendant Higgs in Count 9 on September 30, 1959. 
Now, the pertinent.statute applicable to these counts, Count 9 
and Count 11, reads as follows: Quote: | 
"If any person shall, within the District of Columbia, 
knowingly have in his possession or under his control any 
record, notation, receipt, ticket, certificate, bill, slip, tokens, 
paper or writing, current or not current, used or to be used in 
violation of the provisions of Section 22 1501, 22,/ 1504, or 22, 
1508, shall be treated at law as the statute provides." 
Now that ends the reading of the applicable statute applicable 
to Count 9 and Count 11. The statute, however, further states, quote: 


"For the purposes of this section"--namely , the sec- 
tion which the Court has just read to you--"'possession of any 
record, notation, receipt, certificate, bill, slip, token, paper, 
or writing, shall be presumed to be knowing possession thereof." 
Now, that ends the quote of the statute, of the addition to the 

statute which has just been read to you, and the Court goes on with the 


instruction. 


In other words, under this statute, it is a criminal offensd for 
a person to have in his possession any ticket or slip used, or writing 
used for the purpose of playing or conducting any lottery provided that 
the person knew that he had such a slip in his possession and that he 
knew that the slip, or paper, or writings, were used for the purpose 
of carrying on a lottery; and the numbers game, as stated, is a lottery. 

Now, knowledge, of course, cannot be proven directly. No 
method has yet been devised by man by which the workings of the 
human mind can be determined and the thoughts and conclusions of the 

193 human mind can be ascertained with certainty. Knowledge on 

the part of the individual can reasonably be derived from circumstan- 
ces. It can be inferred from things done and from things said by the 
person, or from the surrounding circumstances as developed by the 
testimony. This is a question of fact for you, the jury, to 
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determine for yourselves. 

The burden of proof is on the Government to prove the defend- 
ants, and each of them, guilty beyond a reasonable doubt. Unless the 
Government sustains this burden and proves beyond a reasonable 
doubt that the defendants respectively have committed every element 
of the offenses with which they are respectively charged, the jury must 
find them not guilty. 

I said a moment ago that the burden is on the Government to 
prove the defendants guilty beyond a reasonable doubt. Now, proof 


beyond a reasonable doubt does not mean proof beyond any doubt what- 


soever. It means proof to a moral certainty and not necessarily proof 
to an absolute or mathematical certainty. By a reasonable doubt, as 
its name implies, is meant a doubt based on reason, a doubt for which 
you can give a reason to yourself and not just any whimsical specula- 
tion or any capricious conjecture. 

Proof beyond a reasonable doubt simply means this: 

If, after impartial comparison and consideration of all the evi- 
dence, you can say to yourself that you are not satisfied of the defend- 
ants’ guilt, then you have a reasonable doubt. 

194 If, on the other hand, after such impartial comparison and con- 
sideration of all the evidence you can truthfully and candidly say to 
yourself that you have an abiding conviction of the defendants’ guilt 
such as you would be willing to act upon in the more weighty and im- 
portant matters relating to your own affairs, then you have no reason- 
able doubt. 

In other words, proof beyond a reasonable doubt is proof which 
will result in abiding conviction of the defendants’ guilt on your part, 
such conviction as you would be willing to act upon, as stated, in the 
more weighty and important matters relating to your own affairs. 

In determining whether the Government has established the 
charges against the defendants respectively beyond a reasonable doubt , 
you will consider and weigh the testimony of all the witnesses who have 
testified before you and take into account all the circumstances 
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concerning which the testimony has been introduced. | 
You are the sole judges of the credibility of the witnesses. In 
other words, you, and you alone, are to determine whether to believe 
any witness and the extent to which any witness should be credited and 
in reaching your conclusion as to the credibility of any witness and in 
weighing the testimony of any witness, you may consider tthe demeanor 
and the behavior of the witness on the witness stand, the witness’ 
manner of testifying, whether the witness impresses you as a truth- 
195 telling individual, whether the witness impresses you as having 
an accurate memory and recollection, and whether the witness has any 
interest in the outcome of the case. | 
All these matters as well as any other factors that appear to 
you as having a bearing on the matter, you may consider and weigh 
in determining what witness to believe and the extent to which to credit 
them. 


If you find that any witness willfully testified falsely to any ma- 


terial fact concerning which the witness could not, in your judgment, 
have possibly been mistaken, you are then at liberty, if you deem it 
wise to do so, to disregard the testimony, the entire testimony, of 


| 
such witness, or any part of the testimony of such witness which you 


may see fit to disregard. 

A defendant in a criminal case under our law has the option 
whether or not he should take the witness stand. He has the privilege 
of taking the witness stand if he chooses to do so. He is under no 
obligation to testify if he chooses not to do so, and the law is that the 
jury must not draw any unfavorable inference against the defendant 
from the fact that he failed to take the witness stand. | 

In this case you have heard the testimony of several police 
officers. You are instructed that in weighing the credibility of these 
police officers, you should consider the interest which the witness 
might have in the result of the case. Where a witness hag a direct 

196 personal interest in the result, there is a strong temptation to 


color, pervert, or withhold facts. This rule applies to the police 
| 
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officers as well as to all other witnesses in the case. 

In criminal cases there are two types of evidence. One type 
is known as direct evidence and another type of evidence is known as 
circumstantial evidence. The Court will now instruct you on the sub- 
ject of circumstantial evidence. 

By direct evidence is meant evidence by witnesses who saw the 
act perpetrated. The second type of evidence is circumstantial evi- 
dence. Circumstantial evidence consists of circumstances from which 
the defendant's guilt may be inferred by the jury. One cannot say that 
either of the two types of evidence is more reliable or stronger than 
the other. Circumstances may sometimes lead to an erroneous in- 
ference. 

On the other hand, at times, if the circumstantial evidence is 
sufficiently strong, it may be as convincing as direct evidence because 
circumstances speak for themselves, and if they are strong enough, 
they may at times lead to a definite conclusion. The law permits con- 
viction of a criminal offense on circumstantial evidence alone. 

In order, however, to justify a verdict of guilty on the basis of 
circumstantial evidence, the circumstantial evidence must be of such 
degree and character as to point to the defendant's guilt and also it 
must be inconsistent with the defendant's innocence. 

197 If the circumstantial evidence is consistent with the defendant's 
guilt but it is also consistent with the defendant's innocence, then the 
defendant must be found not guilty. 

The Court instructs you that if there is a conflict in the evidence 


in this case on any fact or circumstance, tending to establish either the 


guilt or the innocence of the defendants or either of them, a part of 


which is in favor of the theory of the Government and a part of which 
is in favor of the theory of the defendants, you should--and if you 
should entertain a reasonable doubt as to which is true--then it is 
your duty in arriving at your verdict to adopt the evidence or the 
theory or the conclusion which is most favorable to the defendants. 
You must remember that there are four counts now in this 
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indictment and both defendants are not named in all counts. Therefore, 


during the trial of this case, there may have been instances when cer- 
tain evidence was admitted as against one of the defendants but not as 
against the other. It may be difficult for you in considering the case 
for or against either defendant to disregard completely any evidence 
that was admitted only as to one defendant but that is your plain duty 
with respect to evidence not admitted by the Court as against a certain 
defendant and you must try conscientiously to treat such a situation. 
In this connection, the Court instructs you ladies and gentlemen 
that certain testimony pertaining to the purchase of numbers slips by 
198 the undercover officer, Bryant, from Emmett G. 'Toliver on 
various dates and the entry of Oliver Bostic into the premises was in- 
troduced and allowed into evidence and therefore must be considered 
by you but only as you may find that it bears on the charges made in 
Counts 1 and 2 of the indictment if you so find and only as you may find 
that it bears on the issue of guilt of both the defendants now in the court 
in Count 1 of the indictment and as to Defendant Higgs in Count 2 of the 


indictment if you so find. ! 


You are to bear in mind, as the Court told you whén the exhi - 
bits were admitted into evidence, that Exhibit 2 is admitted only as 
applicable to defendant Harvey--that is Government's Exhibit 2--and 
Government's Exhibits 4 and 5 are admitted only as applicable to the 
defendant Higgs and that Government's Exhibit 6 is admitted as applic- 
able to defendant Higgs and Fletcher. | 

You may have the applicable exhibits, namely, Goyernment's 
Exhibits 4, 5 and 6, with you in the jury room during your deliberations 
if you so desire, for your information and for any use which you may 
see fit to make of them, or any of them. | 

In this case you must decide separately the question of the in- 
nocence or guilt of each of the defendants. You will return a separate 
verdict of guilty or not guilty as to the defendant, or defendants, 
charged in each count of the indictment in which they or either of them 


are charged. 


. 102 
199 If you cannot agree upon the innocence or guilt of both defend- 


ants but you do agree as to the innocence or guilt of either of them 


charged in a particular count of the indictment, then you must render 
a verdict for the defendant or defendants on whose innocence or guilt 
you do agree, if you do so agree. 

At times during the trial of this case, the Court has been 
called upon to make rulings on certain legal matters, that is on ques- 
tions involving the law. The rulings on questions of law are the con- 
cern of the Court solely. Your concern is solely with questions of 
fact and with the submission of the Court's instructions as to the tes- 
timony and the other evidence in the case as those instructions relate 
to your determinations of fact. 

Your verdict must not be influenced by the decisions on matters 
of law made by the Court during the trial except as those decisions are 
reflected in the Court's instructions to the jury. Throughout the 
trial the Court has made rulings on the question as to whether certain 
offered evidence might properly be admitted. You are not to be con- 
cerned with the reasons for such rulings by the Court and are not to 
draw any inferences from them. Whether evidence offered is admis- 
sible is purely a question of law for the Court's determination. 

In admitting evidence to which an objection is made, the Court 

200 does not determine what weight should be given such evidence. 
A ruling by the Court permitting testimony to be given or other evi- 
dence to be introduced is not to be considered by you the jury as any 
indication as to what weight said testimony or other evidence may or 
may not have. What weight is to be given to evidence is strictly a 
matter for you, the jury, to determine for yourselves; nor does the 
Court pass upon the credibility of any witness who testifies. A ruling 
by the Court permitting a witness to testify or give evidence is not to 
be considered by you the jury as any indication as to what the credi- 
bility of that witness may or may not be. The credibility of a witness 
likewise is a matter strictly for you, the jury, to determine for your- 
selves. 
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On the other hand, as to any offer of evidence that was rejected 
by the Court, you, of course, must not consider such evidence and as 
to any question to which an objection was sustained, you must not con- 
jecture or guess as to what the answer might have been or as to the 
reason for the objection or for the ruling of the Court. | 
As I have already instructed you, ladies and gentlemen of the 
jury, you are to determine the facts for yourselves solely upon the evi- 
dence presented at the trial. | 
Now, in this connection, you are instructed that statements or 
arguments by counsel, the attorneys for the Government and the attor- 
neys for the defendant,that statements or arguments by the lawyers are 
201 not evidence and are not to be taken or considered as evidence. 
Arguments by lawyers are made to assist you in analyzing and con- 
struing and appraising and evaluating the evidence and are to be so 
considered and so considered only by you. | 

Arguments of counsel have an important place in the case and 
should be carefully listened to and considered by you, the jury, but not 
as evidence and only for the purpose indicated by the Court. 

Every case is to be determined without bias, prejudice, or 
sympathy, for or against either side, and solely upon the testimony of 
the witnesses under oath, the evidence and the Court's instructions as 
to the law. | 

You have now heard the Court's instructions. If in all these 
instructions from beginning to end, any rule, direction or idea be stated 
in varying ways, that is, in differing ways, no emphasis thereon is in- 
tended by me and none must be inferred by you. For that reason you 
are not to single out any certain sentence or any individual point or 
instruction and ignore the others but you are to consider all the instruc- 


tions as a whole and to relate each and regard each in the light of all 
the others. | 

Now, ladies and gentlemen of the jury, I want you to take this 
matter and consider it deliberately in the light of the instructions which 


I have given you, using the same ordinary common sense and ordinary 
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intelligence which you would employ in determining any other important 
202 matter that you have occasion to decide in the course of your everyday 
life. 

The Court has read the indictment and explained to you the offenses 
with which the defendants are charged. The indictment as read to you 
consists of four counts. That is Counts 1, 2, 9 and 11. 

As the Court has told you, Counts 3, 4, 5, 6, 7, 8 and 10 are not 
applicable in this case because the persons named in those counts are 
not before the Court at this time. 

You must also bear in mind, ladies and gentlemen of the jury, that 
both defendants are not named in all counts of the indictment. Therefore, 
your verdict must be as follows: 

As to Count 1, your verdict may be, as to Defendant Ralph Higgs, 
guilty or not guilty. 

As to Defendant Henry Harvey, guilty or not guilty. 

As to Count 2, your verdict may be as to Defendant Ralph Higgs, 
guilty or not guilty. 

As to Count 9, your verdict may be, as to Defendant Ralph Higgs, 
guilty or not guilty. 

On Count 11, your verdict may be as to Defendant Henry Harvey 
guilty or not guilty. 

You must consider each count of the indictment separately and you 
need not necessarily return the same verdict as to both defendants on any 
or all of the counts of the indictment. The Court has prepared a form of 


203 verdict for you upon which your foreman may record your verdict. 


As you now, ofcourse, your verdict must be by unanimous vote. 

Now the Court will read to you the form of verdict which the Court 
has prepared and which you will take with you into the jury room and use 
as the Court has instructed you to use it. It gives the caption of the 
case and the form of verdict reads as follows, and this is explanatory 
to you: 

‘The Foreman will write, in the space provided, the 

verdict of the jury as to each Defendant named in each Count of 

the Indictment. The verdict of thejury as to each Defendant 


| 
| 
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may be either guilty or not guilty." | 

Then follows "Count 1."" And under Count 1 appears the name 
"Ralph Higgs" with a line opposite in which the word guilty, or not 
guilty, will be endorsed by the Foreman as to Ralph Higgs, as to 
Count 1. 

Then follows under the heading "Count 1." the naene "Henry 
Harvey" and opposite the name "Henry Harvey" a line, and your fore- 
man will write on that line the word, either the word "guilty" or "Not 
guilty'' as to Henry Harvey as to Count 1. : 

Then follows the caption "Count 2." and under that appears 
"Ralph Higgs.'’ Opposite that there is a line and your foreman will 
write the word "'guilty" or "not guilty" as to Ralph Higgs as to Count 2. 

Next follows Count 9. Under the words "Count 9." appears the 

204 word "Ralph Higgs."" Opposite that name, a line; and on that 
line your foreman will do the same as before, either write "guilty" or 
“not guilty" as to defendant Ralph Higgs, as to Count 9. ! 

Next follows Count 11, and under the caption, "Count 11." appears 
the words '"'Henry Harvey."" Opposite the words "Henry Harvey" isa 
line, and your foreman will follow the same procedure and will write 
the words, either "guilty" or "not guilty" as to Henry Harvey as to 
Count 11. ! 

And then that will be signed by your foreman at the place indi- 
cated for your foreman to sign, the word "Foreman" under the line, and 
each member of the jury will sign his or her name in the space indicated 
below. | 

Do you all understand the form of verdict ? 

(No response.) 


THE COURT: Very well. Before commencing your deliberations 


you will choose one of your number foreman. Whenever you shall have 
arrived at a verdict, you will notify the marshal whereupon you will be 
escorted back to the courtroom to return your verdict. | 

Now, the Court will later excuse the alternate juror but you will 
remain in your seats at this time in order that the Court may afford 
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counsel on either side, if they desire to do so, an opportunity to ap- 
proach the bench. 
Do counsel wish to approach the bench? 
205 MR. LOWTHER: The Government is satisfied with the charge. 
MR. BEACH: Defendant Higgs is satisfied. 
MR. BURKA: Defendant Harvey is satisfied, Your Honor. 
(The Court thereupon excused the alternate juror. ) 
THE COURT: The jury will now retire to deliberate. 
(Thereupon, at 12:18 o'clock p.m., the jury retired to deliberate 


and the Court recessed until the return of the jury.) 


| Filed December 10, 1959] 

On this 10th day of December, 1959, came again the parties 
aforesaid, in manner as aforesaid, and the same jury as aforesaid in 
this cause; whereupon the said jury, after hearing further of the evi- 
dence, arguments of counsel, and instructions of the Court, the alter- 
nate juror is discharged and the said jury retires to consider their 
verdict. 

The said jury returns into Court and upon their oath say that the 
defendant Ralph Higgs and the defendant Henry Harvey are guilty as 
indicted. 

The case is referred to the Probation Officer of the Court and 
the defendants are permitted to remain on bond pending sentence. 

| By direction of 


CHARLES F. MC LAUGHLIN 
Presiding Judge 
Criminal Court #3 


Present: HARRY M. HULL, Clerk 


CnikedistatesrSttorney By /s/ Stephen A. Moynahan, Jr. 
By Joseph Lowther Deputy Clerk 


Asst. U.S. Attorney 
ek ok 
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| Filed December 16, 1959] 
MOTION FOR A NEW TRIAL 

The defendant, Ralph Higgs, by his attorneys Samuel F. Beach 
and Harold F. Hawken, moves the Court to grant him a new trial for 
the following reasons: 

1. The verdict is contrary to the evidence. 

2. The verdict is not supported by substantial evidence. 

3. There being no charge of conspiracy averred in the indict- 
ment, the Court erred in admitting the testimony of officer Richard G. 
Bryant with reference to bets made with the defendant Emmet G. Toli- 
ver, and transactions had by him with the defendant Oliver W. Bostic, 
neither of whom were on trial before this jury. | 

4. The Court erred in admitting the testimony of officer Roy B. 
Pyle of the arrest and search of the defendant Henry A. Harvey as to 
lottery slips found in his possession, while not in the presence of 
defendant Higgs, at a time after Higgs' arrest and after the search af 
723 T Street, N. W. | 

5. The Court erred in admitting testimony of the witnesses 
Bryant and Pyle of facts and acts occurring out of the presence of 
defendant Higgs committed without his knowledge, all of which did or 
tended to prejudice his rights before the jury. | 
6. For such other and further reasons as might prpear at the 


time of argument. 
| 


Samuel F. Beach a 


Harold F. Hawken *** 


[ Filed February 8, 1960] 
JUDGMENT AND COMMITMENT 

On this 5th day of February, 1960, came the attorney for the 
government and the defendant appeared in person and by his counsel, 
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Harold Hawkens, Esquire 

It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Title 22, 
District of Columbia Code, Section 1501; Title 22, District of Columbia 
Code, Section 1502; Title 22, District of Columbia Code, Section 1505; 
as charged in counts 1, 2 and 9 and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, 

It Is Adjudged that the defendant is guilty as charged and con- 
victed. 

It Is Adjudged that the defendant is hereby committed to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of One (1) year to three (3) years on count 1; 
One (1) month to three (3) months on count 2; Three (3) months on 
count 9, said sentences to run consecutively by the counts 

It Is Ordered that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ CHARLES F. McLAUGHLIN 
United States District Judge 


A True Copy. Certified this 5th day of February, 1960 
/s/ HARRY M. HULL, Clerk 


By /s/ John A. O'Brien 
Deputy Clerk 


[ Filed February 5, 1960] 
NOTICE OF APPEAL 
Name and address of appellant: Ralph Higgs, 640 Franklin N.E. 
Name and address of appellant's attorney: Harold Hawken, Tower 
Building, Wash. D.C. 600 F St. N.W. & Samuel F. Beach 
Offense: Vio Title 22 - 1501 etal. 
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Concise statement of judgment or order, giving date, and any 
sentence: | 
1 - 3 yrs, 1-3 months, & 3 months consecutively 
Name of institution where now confined, if not on bail: | 


| 
I, the above-named appellant, hereby appeal to the United 
States Court of Appeals for the District of Columbia Circuit from the 


above-stated judgment. | 

/s/ Ralph Higes 
Appellant 

/s/ H. F. Hawken | 

/s/ Samuel Beach | 

Attorney for Appellant 


Feb. 5, 1960. 


COUNTERDESIGNATION OF RECORD TO BE 
PRINTED IN JOINT APPENDIX 
Comes now the United States by its attorney, the United States 
Attorney, and pursuant to Rule 16(b) of the General Rules of the Court 
hereby counterdesignates the following portions of the record in this 
case On appeal to be printed as a part of the joint appendix: 
(1) Lines 1-6, p. 81 of Volume 2 Transcript. | 
(2) Pages 134-153 of Volume 2 Transcript. | 
(3) This Counterdesignation. | 
/s/ Oliver Gasch | | 
United States Attorney | 


/s/ Carl W. Belcher 
Assistant United States Attorney 


/s/ Nathan J. Paulson 
Assistant United States Attorney 


[ Certificate of Service] 
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OLIVER GASCH, 

United States Attorney, 
GARL W. BELCHER, 

JOHN JUDE O’DONNELL, 
Assistant United States Attorneys. 


No. 15621 
QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1, Was not testimony concerning transactions and obser- 
vations of two co-defendants out of appellant’s presence ad- 
missible when appellant, the two co-defendants, and three 
other individuals were charged in count one of the indictment 
with operating a lottery? 

2. Was not evidence taken from two co-defendants, who 
were not arrested in the raid of appellant’s premises but in the 
street in the vicinity, properly admitted against them? 

8. Could not the jury reasonably infer that appellant was 
in possession of numbers slips recovered three feet from his 
person when the record shows he was the owner of the place 
where he was arrested; had been in and out of this dwelling 
on numerous occasions during lottery business hours; had re- 
ceived on these occasions bags, packages and other articles 
peculiar to a numbers operation? 

4. Can the charge of the trial court be reversible error when 
appellant announced his satisfaction with the instructions; 
when the charge was clear, succinct and proper? 


() 
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Counterstatement of the case. 
Statutes and rule involved 
Summary of argument. 
Arguments: 

I. Testimony of observation and transaction that took place out 
of appellant’s presence are admissible although there was 
no conspiracy count in the indictment. 

II. Introduction of testimony and exhibits concerning co- 
defendants Harvey and Woods were not prejudicial. 
III. Exhibits were properly admitted as applicable to appellant. 
IV. The trial court properly instructed the jury..---...-------- 
Conclusion 
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Gnited States Court of Appeals 


FOR THB DISTRICT OF COLUMBIA CIRCUIT 


No. 15621 


Rates Hiccs, APPELLANT 
v. 


Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
Jurisdiction 


On November 2, 1959, there was filed in the District Court 
an eleven (11) count indictment, charging Ralph Higgs, 
Emmett G. Toliver, Oliver W. Bostic, Junius A. Woods, Henry 
A. Harvey, and Charles A. Fletcher with violations of the 
lottery statutes, 22 D.C. Code §§ 1501, 1502, 1505. Higgs was 
charged in counts one (1), two (2), and nine (9) with the 
offenses of operating a lottery from about August 31st to about 
September 30, 1959; maintaining gambling premises; and 
possession of paraphernalia used in a lottery known as the num- 
bers game (J.A. 1-3)2 After trial by jury, and a verdict of 
guilty on all counts, Higgs was sentenced to imprisonment for 


1On December 8, 1959, prior to trial, defendant Bostic entered a plea to 
count one; operating a lottery, and defendant Toliver entered a plea to count 
three; taking a numbers bet. During the trial defendant Woods entered a 
plea to count ten; possession of numbers slip, and defendant Fletcher entered 
a plea to count nine; possession of numbers slips. Defendant Harvey was 
found guilty at trial of counts one and eleven; operating a lottery and pos- 
session of numbers slips. 

(1) 


2 


a term of one (1) to three (3) years on count one; one (1) to 
three (3) months on count two; three (3) months on count 
nine, said sentences to run consecutively by the counts, by judg- 
ment filed February 8, 1960 (J.A. 107-108). This appeal 
follows. 


The trial 


The main body of the government’s case revolved around the 
testimony of five members of the Morals Division of the 
Metropolitan Police Department. About 12:30 p.m., on Mon- 
day, August 31, 1959, Officer Richard C. Bryant, assigned in an 
undercover capacity, observed the co-defendant Toliver in the 
1900 block of 7th Street, Northwest, near the “Spot” Bar and 
Grille (J.A. 4, 5, 16). Officer Bryant placed a numbers bet 
with co-defendant Toliver who then recorded it on a three-by- 
five card (J.A.5, 16,18). About 2:00 p.m., the same afternoon, 
the officer saw the co-defendant Toliver give the co-defendant 
Bostic some slips of papers that looked similar to the card on 
which co-defendant Toliver had recorded his bet. Money also 
passed at this time. This transfer took place in the “Spot” 
(J.A. 19). Co-defendant Bostic, with bulging pockets, walked 
around the corner and entered 723 T Street, Northwest. He 
was admitted by the appellant (J.A. 19, 20). Five minutes 
later, co-defendant Bostic came out of the premises minus the 
bulging pockets (J.A. 20). 

About 1:00 p.m., on Tuesday, September 8, 1959, Officer 
Bryant placed a numbers bet with Toliver in the men’s room 
of the “Spot”. This was recorded on a pad containing other 
numbers (J.A. 20, 21). Later that afternoon, at 2:25 p.m., 
Toliver gave a pad with numbers on it and some money to 
Bostic. This transaction also took place in the “Spot” (J.A. 
22). Bostic left and went to 723 T Street, Northwest, where 
appellant opened the door, allowing him entrance to the 
premises. A few moments later, Bostic reappeared minus the 
bulge in his pocket (J.A. 23). The officer continued his obser- 
vation and saw co-defendants Woods and Harvey enter the 
premises with bulging pockets and leave a short time later with- 
out a bulge (J.A. 23, 24). In addition to the above-mentioned 
incidents, several unidentified persons knocked at the door and 
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handed “bags or things” to appellant who was seated on a small 
stool at the door (J.A. 24, 25). 

On September 22, 1959, Officer Bryant placed another num- 
bers bet with Toliver in the “Spot” which bet was recorded on 
a three-by-five pad (J.A. 25). Later Toliver and Bryant made 
their usual transfer, followed by Bostic’s trip to the T Street 
address (J.A. 26)2 Officer Ray V. Pyle observed Bostic hand 
appellant some rolled up paper. Earlier that day appellant 
had been seen to enter the premises with a little bag (J.A. 43, 
44, 45). Appellant on three occasions this afternoon was ob- 
served to enter and leave the address in question (J.A. 43, 44, 
45). At 2:45, a female subject handed a bag through the doors 
to appellant. Harvey and Woods also made an appearance this 
day (J.A. 45). 

On the 23d, 25th, and 28th of September, 1959, Officer Pyle 
continued his surveillance of 723 T Street, Northwest. Ap- 
pellant was observed in or about the premises on the 23d and 
25th. Many unidentified individuals approached the address 
with bags, papers and packages which apparently were left at 
the premises (J.A. 45, 49). Officer Bryant on the 26th of 
September, 1959, made another play with Toliver which again 
was recorded on a three-by-five card. Later Toliver and 
Bostic made their exchange with the latter, thereafter making 
his routine trip to 723 T Street, Northwest (J.A. 27, 28). 

On September 30, 1959, Officer Bryant placed a numbers bet 
with Toliver. Later that afternoon at approximately 2:45 
p.m., Officers Bryant and Jefferson went to 723 T Street, North- 
west, with arrest and search warrants (J.A. 29, 59, 60). They 
knocked on the door, identified themselves, and stated their 
purpose to an unidentified individual who attempted to close 
the door (J.A. 29, 30). The officers entered and went to the 
rear of the premises, where the co-defendant Fletcher was 
seated behind a counter on the left-side of the room (J.A. 30, 
60, 63). Fletcher rose from behind this counter with “several 
pieces of three-by-five white paper” in his hands. These were 
seized, together with monies found on his person and on the 

21It appears from the record that the Metropolitan Police Advance Fund 


was rewarded as a result of the undercover officer's wisdom on his choice 
of number this day (J.A. 27). 
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counter directly in front of him (Government’s Exhibit No. 1) 
(J.A. 30, 31, 34, 39). Appellant was on the right side of the 
room about three feet from another counter on which appellant 
acknowledged there were numbers slips (Government’s Ex- 
hibits No. 4 and 5). He admitted that he was the owner of 
the premises, but could not account for the numbers parapher- 
nalia being there (J.A. 60, 62, 63). Other materials used in 
the operation of a lottery were found on the premises (Govern- 
ment’s Exhibit No. 6) (J.A. 62). 

Also arrested on warrants this date, but outside of the prem- 
ises, were co-defendants Harvey and Woods. Officer Pyle at 
approximately the same time as the raid or a short time there- 
after arrested Harvey one-half block from the premises. A 
package dropped by defendant Harvey was recovered and later 
identified as containing number slips (Government’s Exhibit 
No. 2) (J.A. 49, 50, 53, 56,57). Woods was arrested by Officer 
Thomas about the same time in the same neighborhood of the 
house in question. A search of Woods turned up number slips 
(Government’s Exhibit No. 3) (J.A. 57, 59). 

Lieutenant William Foran, qualified as an expert, testified 
that all the exhibits marked for identification contained items 
used in the operations of a lottery (J.A. 70, 71-74). 

When the Court instructed, only the appellant and co-de- 
fendant Harvey remained before the jury. Co-defendants 
Bostic and Toliver entered pleas prior to trial and co-defend- 
ants Fletcher and Woods entered pleas after the testimony and 
evidence in the case at bar had been completed. This situation 
was made very clear to the jury (J.A.91). 


The instructions 


The Court in its charge to the jury was very thorough and 
complete. In discussing the possession counts of the indict- 
ment, it said: 


In other words, under this statute, it is a criminal 
offense for a person to have in his possession any ticket 
or slip used, or writing used for the purpose of playing 
or conducting any lottery provided that the person knew 
that he had such a slip in his possession and that he 
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knew that the slip, or paper, or writing were used for the 
purpose of carrying on a lottery; and the numbers game, 
as stated, is a lottery. 

Now, knowledge, of course, cannot be proven directly. 
No method has yet been devised by man by which the 
workings of the human mind can be determined and the 
thoughts and conclusions of the human mind can be 
ascertained with certainty. Knowledge on the part of 
the individual can reasonably be derived from cireum- 
stances. It can be inferred from things done and from 
things said by the person, or from the surrounding cir- 
cumstances as developed by the testimony. This is a 
question of fact for you, the jury, to determine for your- 
selves (J.A. 97, 98). 


The jury was also cautioned about what use they might make 
of undercover officer’s testimony concerning observations and 
transactions with co-defendants Bostic and Toliver: 


In this connection, the Court instructs you ladies and 
gentlemen that certain testimony pertaining to the pur- 
chase of numbers slips by the undercover officer, Bryant, 


from Emmett G. Toliver on various dates and the entry 
of Oliver Bostic into the premises was introduced and 
allowed into evidence and therefore must be considered 
by you but only as you may find that it bears on the 
charges made in counts 1 and 2 of the indictment (J.A. 
101). 


As to certain exhibits introduced during the course of the trial, 
the jury was further instructed: 


You are to bear in mind, as the Court told you when 
the exhibits were admitted into evidence, that Exhibit 
2 is admitted only as applicable to defendant Harvey— 
that is Government’s Exhibit 2—and Government’s Ex- 
hibits 4 and 5 are admitted only as applicable to the de- 
fendant Higgs and that Government’s Exhibit 6 is ad- 
mitted as applicable to defendant Higgs and Fletcher. 

You may have the applicable exhibits, namely Gov- 
ernment’s Exhibits 4, 5, and 6, with you in the jury room 
during your deliberations if you so desire, for your in- 
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formation and for any use which you may see fit to 
make of them, or any of them (J.A. 101). It may 
be difficult for you in considering the case for or against 
either defendant to disregard completely any evidence 
that was admitted only as to one defendant but that is 
your plain duty with respect to evidence not admitted 
by the Court as against a certain defendant and you 
must try conscientiously to treat such a situation (J.A. 
101). 


At the conclusion of the instructions, appellant indicated his 
satisfaction with the charge (J.A. 106). 


STATUTES AND RULE INVOLVED 
Title 22, D.C. Code, § 1501, provides: 


Lotteries—Promotion-Sale or possession of tickets.— 
If any person shall within the District keep, set up, or 
promote, or be concerned as owner, agent, or clerk, or in 
any other manner, in managing, carrying on, promot- 
ing, or advertising, directly or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or trans- 
fer any chance, right, or interest, tangible or intangible, 
in any policy lottery, or any lottery, or shall sell or 
transfer any ticket, certificate, bill, token, or other de- 
vice, purporting or intended to guarantee or assure to 
any person or entitle him to a chance of drawing or ob- 
taining a prize to be drawn in any lottery, or ina game 
or device commonly known as policy lottery or policy 
or shall, for himself or another person, sell or transfer, 
or have in his possession for the purpose of sale or trans- 
fer, a chance or ticket in or share of a ticket m any lot- 
tery or any such bill, certificate, token or other device, 
he shall be fined upon conviction of each said offense 
not more than $1,000: or be imprisoned not more than 
three years, or both. The possession of any copy or 
record. of any such chance, right, or interest, or of any 
such ticket, certificate, bill, token, or other device shall 
be prima-facie: evidence that the possessor of such copy 
or record. did, ati the time and place of such possession, 
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keep, set up, or promote, or was at such time and place 
concerned as owner, agent, or clerk, or otherwise in 
managing, carrying on, promoting, or advertising a pol- 
icy lottery, policy shop or lottery. 

Title 22, D.C. Code, § 1502, provides: 


Possession of lottery or.policy tickets —If any person 
shall, within the District of Columbia, knowingly have 
in his possession or under his control, any record, no- 
tation, receipt, ticket, certificate, bill, slip, token, paper, 
or writing, current or not current, used or to be used in 
violating the provisions of sections 22-1501, 22-1504, 
or 22-1508, he shall, upon conviction of each such of- 
fense, be fined not more than $1000 or be imprisoned 
for not more than one year, or both. For the purpose 
of this section, possession of any record, notation, re- 
ceipt, ticket, certificate, bill, slip, token, paper, or writ- 
ing shall be presumed to be knowing possession thereof. 

Title 22, D.C. Code, § 1505 (b) and (d) provides in per- 
tinent part: 

Permitting gaming table or device to be set up. 

(a) “+ 

(b) It shall be unlawful for any person in the Dis- 
trict of Columbia knowingly, as owner, lessee, agent, 
employee, operator, occupant, or otherwise, to main- 
tain or aid or permit the maintaining of any gambling 
premises. 

(d) Whoever violates this section shall be im- 
prisoned not more than one year or fined not more than 
$1,000, or both, unless the violation occurs after he 
has been convicted of a violation of this section, in 
which case he may be imprisoned for not more than five 
years, or fined not more than $2,000, or both. 

Rule 30, Federal Rules of Criminal Procedure: 

At. the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct. 
the jury on the law as set forth in the requests. At the 
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same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
ments to the jury, but the court shall instruct the jury 
after the arguments are completed. No party may 
assign as error any portion of the charge or omission 
therefrom unless he objects thereto before the jury re- 
tires to consider its verdict, stating distinctly the matter 
to which he objects and the grounds of his objection. 
Opportunity shall be given to make the objection out of 
the hearing of the jury. [Emphasis supplied.] 


SUMMARY OF ARGUMENT 
I 


If there is ample proof of a conspiracy, testimony, concerning 
undercover officer’s observations and transactions is admissible 
even though there is no conspiracy count in the indictment. 
The law is well settled that the acts and statement of co- 
conspirator are admissible against all on a substantive charge. 


II 


Exhibits and evidence introduced in connection with co- 
defendants Harvey and Woods were not error. The court 
made it clear that these matters were to be used only against 
the individual against whom they were applicable. Appellant 
was in no way prejudiced. In addition, however, these ex- 
hibits and evidence could have been used against appellant 
since they were in furtherance of the joint enterprise. 


Tl 


The jury could reasonably infer that appellant had posses- 
sion of numbers slips found three feet from his person. 


IV 


The Court’s instructions were clear, succinct. and proper. 
Appellant cannot raise an objection to the charge for the first 
time on appeal. 
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ARGUMENT 


I. Testimony of observation and transaction that took place 
out of appellant’s presence are admissible although there 
was no conspiracy count in the indictment 


Appellant contends all testimony of undercover officers con- 
cerning their transactions and observation not made in his 
presence were inadmissible. He argues since conspiracy was 
not charged in the indictment, such testimony was erroneously 
received. 

This point has been decided by many courts contrary to ap- 
pellant’s contention. In People v. Luciano, 14 N.E. 2d 433, 
435-436, 277 N.Y. 348 (1938), the Court said: 


When a conspiracy is shown, or evidence on the sub- 
ject given sufficient for the jury, then the acts and decla- 
rations of the conspirators in furtherance of its purpose 
and object are competent, and in a case like this it is 
not necessary, in order to make such proof competent, 
that the conspiracy should be charged in the indictment. 


See also State v. Monney, 140 A. 2d 74, 26 N.J. 362 (1958). 
Judge Bazelon in Woods v. United States, WJ U.S. App. D.C. 
351, 240 F. 2d 37 (1956), stated at page 359: “* * * the acts 
and statements of each conspirator are admissible against all, 
even on indictment for a substantive offense * * *.” This 
logically leads to the conclusion that if no conspiracy is charged 
and there is ample proof of it, the acts in furtherance of a joint 
enterprise are admissible in support of a substantive count in 
an indictment. 

Appellant with five other individuals, was charged in count 
(1) one of the indictment with the operation of a lottery from 
about August 31, 1959, to about September 30, 1959. In 
other words, six defendants were charged with a criminal joint 
venture; that by a concert of action they joined either as 
owners, agents, and clerks in order to manage, carry on and 
promote a numbers game. This count clearly charges appel- 
lant with the participation in a joint enterprise. 

In Smith v. United States, 72 U.S. App. D.C. 187, 189, 112 
F, 2d 217 (1940), appellants contended that the jury should 
have been instructed that the testimony relative to numbers 
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plays by police officers with a co-defendant not in the presence 
of the appellant, should not be used against the appellant. 
The Court said: 


Obviously this is incorrect. The evidence clearly shows 
the relationship which each of the accused bore to the 
transaction about which the witnesses testified. True 
enough, all of the accused were not present at the same 
place at the same time but their relationship was suffi- 
ciently shown to justify the jury, if the testimony was 
believed, in finding that appellants were engaged in the 
conspiracy. 

In Neal v. United States, 87 U.S. App. D.C. 377, 185 F. 2d 
441 (1950), appellant was charged with violations of the Mari- 
huana Tax Act along with a co-defendant Norman. There was 
no conspiracy count in the indictment. An undercover officer 
[Newkirk] introduced by Norman to appellant requested of ap- 
pellant bulk marihuana. Appellant indicated that it might be 
impossible to furnish in bulk but would try to obtain some 
marihuana cigarettes for him. Norman later gave the under- 
cover officer the cigarettes. Appellant was not present at this 
transfer. Norman pleaded guilty prior to trial (In this case co- 
defendants Bostic and Toliver did likewise). The undercover 
officer testified at appellant’s trial that at the time of the trans- 
fer of the cigarettes, Norman stated that appellant had not been 
able to get the bulk marihuana only the cigarettes. In answer 
to appellant’s arzument that to allow such testimony out of 
the presence of appellant was error, the Court said: 


The contention that the testimony violated the hearsay 
rule overlooks the fact that there was ample evidence 
tending to show a criminal plan and purpose between 
Neal and Norman to obtain and deliver to Newkirk the 
bulk marihuana or the cigarettes, and that the testi- 
mony was in proof of a declaration by one of the con- 
spirators [Norman] while in the very act of committing 
the offense charged in the first count of the indictment, 
According to the Government’s evidence Neal and Nor- 
man were partners in crime. Therefore, in carrying out 
their criminal design they were agents for each other. 


ll 


The acts and declarations of one were admissible 
against the other. American Fur Co. v. United States, 
1829, 2 Pet. 358, 366, 7 L. Ed. 450; United States 
v. Perillo, 2 Cir. 1947, 164 F. 2d 645; Ladrey v. United 
States, 1946, 81 U.S. App. D.C. 127, 155 F. 2d 417; Van- 
Riper v. United States, 2 Cir., 1926, 12 F. 2d 961. 


Government counsel in the case at bar limited his questioning 
of the undercover officer to observations and transactions. 
There was no testimony as to conversations the officer had with 
co-defendant Toliver (J.A. 5, 16, 18). Certainly if testimony 
concerning conversations that might take place out of the 
presence of appellant are admissible to indicate criminal design, 
there is no error in allowing evidence of transactions and 
observations. 

Appellant also contends that there was no proof of agreement 
or plan between appellant and co-defendants Bostic and Tol- 
iver. Appellant was observed on three occasions to have per- 
sonal contact with Bostic (J.A. 20, 23, 44).° Itis not necessary 
to show appellant knew Toliver where the record reflects that 
defendant Toliver was a numbers taker, transferred his bets to 
another who on two occasions was observed to hand what ap- 
peared to be number slips to appellant. The jury could reason- 
ably infer that the acts of Toliver were in furtherance of the 
joint enterprise. Curley v. United States, 81 U.S. App. D.C. 
389, 160 F. 2d 229 (1947). It is merely an incident of the 
general principle of agency that the acts of an agent within 
the scope of authority are competent against a principal. 
United States v. Olweiss (2d Cir. 1943), 138 F. 2d 798. 

Independent of the contentions of error there was over- 
whelming evidence for a jury to have found appellant guilty. 
He admittedly owned the house from which all the gambling 
and lottery paraphernalia was taken. Many observations were 
made of his activities during hours peculiarly significant to 
numbers operations. See Wyche v. United States, 90 U.S. App. 
D.C. 69, 193 F. 2d 703 (1952). Appellant would be in and 
out of the house in question, receiving from many unidenti- 

* Appellant received what appeared to be numbers slips on two occasions 


from Bostic and opened the front door of the T Street address, allowing 
Bostic’s entrance on a third occasion. 
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fied individuals bags and packages.‘ In addition to the above 
factors, appellant was arrested only three feet from a counter 
on which appellant admitted were numbers slips. Possession 
of number slips constitutes prima facie evidence of carrying 
on a lottery. Maynard v. United States, 94 U.S. App. D.C. 
847, 215 F. 2d 366 (1954); Clement v. United States, 93 US. 
App. D.C. 154, 208 F. 2d 46 (1953). 


II. Introduction of testimony and exhibits concerning co- 
defendants Harvey and Woods were not prejudicial 


Appellant also claims that it was error to allow before the 
jury, first, the evidence taken from co-defendants Harvey and 
Woods and, secondly, testimony concerning their arrest since 
the concert of action, conspiracy or alleged agreement had ter- 
minated with appellant’s arrest. 

Co-defendants Harvey and Woods were parties at the trial. 
Later Woods entered a plea immediately prior to the Court’s 
instruction. These exhibits introduced at trial were intro- 
duced singly against either Woods or Harvey. Their intro- 
duction in no way involved appellant. The Court on 
numerous occasions made this clear to the jury by specifically 
indicating to whom each exhibit was applicable (J.A. 89, 90, 
101). It will be presumed that the jury has followed the in- 
struction given it by the court. Opper v. United States, 348 
US. 84 (1954). The jury was also instructed to apply evi- 
dence introduced against one defendant only against that in- 
dividual defendant (J.A. 101). 

Assuming arguendo that the Court’s instructions were in- 
adequate, this evidence could have been properly introduced 
against appellant and all other co-defendants because Woods 
and Harvey were continuing the joint enterprise when ar- 
rested. The record shows that both Harvey and Woods were 
arrested on a public street in the immediate vicinity of appel- 
lant’s premises. Their arrests took place at approximately 


“Officers have the right to infer that bulky numbers collections would be 
concealed in paper bags and other parcels and containers. United States v. 
Bell (D.C.D.C, 1955), 126 F. Supp. 612, affirmed in Woods vy. United States, 
supra. 
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the same time as the start of the raid or a short time there- 
after (a matter of a few minutes). It appears from the ar- 
ticles seized that these two defendants were continuing in the 
concert of action for the lottery enterprise up until the time 
they were arrested. The jury could reasonably infer from 
past observation of these two individuals that they were on 
their way to the appellant’s premises. In Wyche v. United 
States, supra, Wyche walked into a premises after a raid was 
under way. The court said that the evidence taken from 
Wyche was admissible against him. This situation seems 
analogous. 


III. Exhibits were properly admitted as applicable to 
appellant 


It is urged that the record shows that appellant was not in 
possession of the articles introduced against him (Exhibits 
No. 4 and 5). In fact, he contends that the contrary was 
shown, that is, co-defendant Fletcher had control over the ex- 
hibits. There is no support for this argument in law or in 
fact. 

A person may be in possession of an article without having 
it actually on his person. State v. Spillman, 188 Pac. 915, 917, 
11 Wash. 662 (1920). Possession cannot be limited to man- 
ual touch or personal custody. State v. Potter, 42 Vt. 495, 
505 (1869). It is sufficient that constructive possession be 
shown. Jackson v. United States, 94 U.S. App. D.C. 71, 214 
F. 2d 240 (1954). See also Mullaney v. United States, 82 F. 
2d 638 (9th Cir. 1936); Robinson v. United States, 53 U.S. 
App. D.C. 96, 288 F. 450 (1923). 

Certainly reasonable minds could fairly conclude possession 
of the lottery paraphernalia by this appellant when the fol- 
lowing factors are considered: that appellant was observed on 
numerous occasions at the premises involved, receiving bags, 
packages and other articles, indicia of lottery operations; that 
these observations were made during hours important to the 
lottery business; that when appellant was arrested, numbers 
slips were found only three feet from his person ; that appellant 
knew them to be numbers slips; and that appellant owned 
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the premises where arrested. Curley v. United States, supra. 
There is nothing to support the contention that Fletcher had 
possession of the exhibits in question. 


IV. The trial court properly instructed the jury 


The final assignment of error revolves around the court’s 
instructions to the jury. First, it is urged that the charge was 
inadequate and secondly, it was error for the court to tell the 
jury that “certain testimony pertaining to the purchase of 
numbers slips by the undercover officer, Bryant, from Emmett 
G. Toliver on various dates and the entry of Oliver Bostic into 
the premises was introduced and allowed into evidence and 
therefore must be considered by you but only as you may find 
that it bears on the charges made in counts 1 and 2 of the indict- 
ment (J.A.101).” A careful reading of the charge indicates the 
court’s painstaking efforts in its instruction in order to inform 
and tell the jury what use they were to make of the evidence 
adduced at trial in their deliberations. The statement which is 
the subject of appellant’s complaint was clear, succinct and 
proper. Neal v. United States, supra; Smith v. United States, 
supra; People v. Luciano, supra. 

The law is settled that when co-defendants are tried jointly 
no error attaches when certain exhibits are admitted as to one 
individual, not as to others, and the court properly instructs on 
this point. Opper v. United States, supra. In this case, the 
court made it perfectly clear what exhibits applied to which 
defendant (J.A. 89, 90, 101). In this connection the jury was 
told it could only consider the exhibit as applicable only against 
whom it was introduced. (J.A. 90, 101). 

The record also clearly shows that counsel for appellant, in 
response to an inquiry made by the court, announced satisfac- 
tion with the instructions (J.A. 106). It follows, therefore, 
that appellant should not be allowed to raise his objections for 
the first time upon appeal since he did not comply with Rule 30 
of the Federal Rules of Criminal Procedure, 18 U.S.C.A.° 

° Rule.—No party may assign as error any portion of the charge or omis- 


sion therefrom unless he objects thereto before the jury retires to consider 
its verdict * * *, 
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Villaroman v. United States, 87 U.S. App. D.C. 240, 184 F. 2d 
261 (1950). 

In conclusion, the instructions when read in totality, were 
not prejudicial and on examination of the record, abundant 
proof of appellant’s guilt is disclosed. 


: CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the court below be affirmed. 
Outver Gascu, 
United States Attorney. 

Cart W. BEeLcHer, 
JoHN Juve O’DonneLL, 

Assistant United States Attorneys. 
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ADDITIONAL STATEMENT REGARDING TRIAL 


In the hope of not being repetitious the appellant refers to that 
portion of the Joint Appendix which clearly sets forth the theory and 
purpose of the appellee pursued in the prosecution of this case. The 
Court inquired (JA 6) of Government counsel: | 


2 
The Court: What is your theory? 


Mr. Lowther: The mere fact that they pleaded out, that they have 
entered a plea, Your Honor, doesn't preclude the Government from 
showing testimony, no conversations, but the things that went on when 
this officer and — had them in the observations following the numbers 
with Toliver and Bostic right into where Higgs and the rest of them 


were. 
The Court: What is your theory that it is not a conspiracy? 
Mr. Lowther: Concert of action, Your Honor, concert of action. 


The Court: You mean accomplices? 


Mr. Lowther: Acting as agents for each other, one for the other, 


aiders and abetters... 


The Court: How are you going to connect up this testimony, the 
incident on the street with the evidence which you said that you are 
going to rely on, going in and coming out with bulging pockets? 


Mr. Lowther: This officer saw them. 
The Court: In a certain address. 


Mr. Lowther: He's going to follow either Toliver or Bostic after 
the day's bets are made and see them go into 723 T Street. 


The Court: You mean this Toliver that you speak of goes into an 
address — 


Mr. Lowther: 723. 


Later, (JA 9). The Court: I am just a bit concerned about the 
admissibility of this. I frankly say I want to be reasonable on both 
sides, allowing you to develop your theories but you're going to connect 
up, going to have to have substantial evidence here. This isn't a con- 
spiracy case unless you're relying on accessory or something of that 
kind; presence at the scene of a crime is evidence of connection — 
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| 
Mr. Lowther: I'm relying, Your Honor, on the fact that they were 


acting in concert, one with the other. Whether they were charged that 
way or not makes no difference, but if I can show that a bet was made 
with one and that the bet goes right into the premises, that evidence is 
admissible to show that the bet is on this street and then the one makes 
the bet turns it over to another and he goes into the premises. 


REPLY TO APPELLEE'S ARGUMENT | 


It is contended by the appellee that it is not necessary to charge 
a conspiracy in the indictment if one can be shown from the evidence. 
However there must be evidence to show a combination between two or 
more persons to accomplish a criminal purpose by concérted action. 
There is no testimony to connect the appellant with the offenses com- 
mitted by Toliver with undercover officers. Toliver's acts are separate 
and independent offenses which were never brought to the attention of 
the appellant. | 


The cases relied upon by the appellee are not in point: People v. 
Luciano, 14 NE (2d) 433, the evidence, together with the testimony of 
the defendant Luciano showed a common scheme in which he was the 
principal; Smith v. United States, 72 U.S. App. D.C. 187, a conspiracy 
was charged; State v. Monney, 140 A.2d, 74, 79, the test as to whether 


the conduct of one defendant may be charged to a co-defendant, is 
whether defendant in fact acted as agent of co-defendant; ‘Neal v. United 
States, 87 U.S. App. D.C. 377, no conspiracy was charged but the under- 
cover agent discussed the purchase of narcotics with the appellant and 
the informer. The appellant and informer were principals and naturally 
the acts and conversation of one is admissible against the other parti- 
cularly when the evidence showed them working each with the other; 
United States v. Olweiss, 138 Fed. (2d) 798, a Bankruptcy violation, the 
evidence showed appellant a partner and co-owner ina business with 
Schwarz and Nass, co-defendants, and the acts of an agent are admissible 
against the principal. 
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It is submitted that none of these cases are applicable to the case 
here, for the evidence does not show the relationship of principal and 
agent between the appellant and Toliver, nor does it show Toliver to be 
an accomplice of Higgs, nor is he an aider or abettor. 


It is further submitted that Judge Bazelon's dissenting and con- 


curring opinion in Woods v. United States, 99 U.S. App. D.C. 351, if 


read fully does not solely support the principle advanced by the appellee. 
It picks out a portion of a sentence, viz, "the acts and statements of each 
conspirator are admissible against all, even on an indictment for a sub- 
stantive offense." The sentence is a part of a paragraph containing a 
statement from the Luciano case. 


Judge Bazelon's opinion contains the following, at page 359: 


"In view of the breadth and generality of these statutes, 
there is an inextricable overlapping of proof between these 
substantive offenses and the conspiracy charge. Moreover, 
since the acts and statements of each conspirator are admis- 
sible against all, even on an indictment for a substantive 
offense, People v. Luciano, 1938, 277 N.Y. 348, 14 N.E. 2d 
433, 435-36, this overlapping must entail all or substantially 
all of the evidence in this record. 'There is no reason to 
believe * * * (that the whole mass of evidence) which came 
before the jury as an organic tissue of proof can be severed 
and given distributive significance by holding that (it) had a 
major share in the conviction of some of the (appellants) 
and none at all as to the others.’ Anderson v. United States, 
318 U.S. at page 357, 63 S.Ct. at page 602. We have no 
greater assurance of these substantive convictions than of 
the conspiracy convictions, had the jury not been given the 
illegal evidence." 


sang 


At the time of the search there were five people in 723 T Street, 
including appellant and co-defendant Fletcher. The appellant was searched 
and no money or slips were found on his person (JA 60). There is no testi- 
mony that he had control of any of the paraphernalia in the premises. 
Fletcher did have control of money and slips and was certainly active 
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in that respect. It is contended by the appellant that before he can be 
charged with possession of gambling paraphernalia there must be some 
positive evidence to show that he exercised some control or dominion 


over the property before constructive possession can be/presumed. In 
this case it is definitely shown that Fletcher actively controlled a por- 
tion of it and he and three others had equal opportunity to control it all 
(JA 61). | 


IV 
The appellee is quite correct in stating that counsel for appellant 
announced satisfaction with the instructions of the Court, However, the 
appellant calls attention to the record (JA 5; 11; 17; 50; 52; 83), wherein 
the appellant objected to the testimony of any transaction between Toliver 
and Officer Bryant and objected to the admission of all of the exhibits 


(JA 89), and the Court stated: ! 


"The objections of counsel for the defendants to the 

material offered is already in the record and the Court's 

ruling is already in the record as a result of the confer- 

ence held at the bench and therefore that ruling will stand 

as to each of these defendants respectively. The Court 

assumes that you wish to make objection to the receipt of 

this material; is that correct?" 

The appellant submits that he objected to the acts between co- 
defendant Toliver and Officer Bryant being admitted and was advised 


by the Court (JA 11) as follows: | 


(At the Bench:) 

The Court: Now this is my thought on the objection that has been 
made, and if you have anything to cause the Court to consider it further, 
I'll be glad to hear it, but this is my thought: | 

Testimony which is sought to be elicited from the agent in the 
Court's opinion is admissible as to all defendants on Count 1, for the 
reason that Count 1 is phrased, in the Court's judgment, quite similarly 
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to a conspiracy count, since it reads that all of the defendants were 
concerned as owners and agents in managing, carrying on and promoting 
a lottery. 

Now, in view of the fact that this transaction, according to repre- 
sentation of counsel for the Government, which is being inquired into 
at the present moment, took place outside, or in the close vicinity of, 
the premises 723 T Street and there is evidence that the individuals 
who are not longer active defendants but who were named as defendants, 
namely Toliver and Bostic, made this transaction and then went immedi- 
ately into the house as the Court understands it. 


Mr. Lowther: One of them did, Your Honor. 


The Court: One of them did. 

It seems to the Court that if evidence is adduced as counsel for 
the Government represents that it will be, that the property at 723 T 
Street was used in such a way as to raise a question of fact for a jury 
as to whether or not it was used as a headquarters for numbers. 

It seems to the Court that that would be admissible. 

Now, on Count Number 2, the evidence, in the Court's opinion, 
would be admissible as to defendant Higgs, who was the only one involved 
in Count Number 2 for somewhat the same reasons outlined. 


Now, of course it is not admissible on 9, 10 and 11, as the Court 


views it. 
Mr. Beach: May I say this just for the purpose of the record — 
The Court: Certainly. 


Mr. Beach: | My position is, in so far as representing Higgs, that 
this bet, as I understand is made — 


The Court: Not so loud, please. 


Mr. Beach: Is made with this witness who in turn turns it over to 


another person who in turn, as I understand it, goes into these premises. 


The Court: Yes. 


Mr. Beach: My position is that whatever this particular witness 
did with the agent and whatever the second man did, in so far as the 
agent is concerned, is not admissible against Higgs for the reason that 
there is no conspiracy count. | 

Until there is a conspiracy count, I do not believe that it would be 
admissible for the reason that there had been no evidence here that there 
was a conspiracy or arrangement in effect. 

Also, I do not believe that by the testimony of this witness that he 
can in fact testify that actually the bet that he made went into this house. 
That is my position. 


The Court: You say you don't think he can testify. 
Mr. Beach: He cannot testify that the actual bet = 
The Court: You mean over objection. 


Mr. Beach: Beg pardon — no, I mean as a matter of fact he cannot. 
He does not know and the Government cannot tie this particular bet up 
with ever having gone in 723 T Street. 


The Court: Well, that — 


Mr. Lowther: The officer will testify, Your Honor, that this man 
recorded the bet on some — that Toliver recorded the bet, that shortly 
thereafter Toliver was in contact with Bostic, that he handed a three-by- 
five card — now, the officer can't say that the specific three-by-five 
white tablet, that that bet that he made was recorded on was one given 
to Bostic but certainly that is an inference, an rmerence that the jury 
may draw under those facts. 


The Court: Well, I think it's necessarily got to come under cir- 
cumstantial evidence on that. | 


Mr. Lowther: I don't have any doubt that it would be, sir. 
It is thought, therefore, that there was no necessity to further 


object to the Court's instructions, since counsel for the appellant had 
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been advised by the Court what his instructions would be. The appellant 


is mindful of the purpose of Rule 30, and his counsel Beach states that 
he made no objection to the language of the Court's instructions, nor did 
he raise the question below as to the inadequacy of the charge. That 
question only occurred to counsel after reading the stenographic record 
and therefore the lower court did not have an opportunity to consider that 


matter as it was not presented below. 


CONCLUSION 


The judgment below should be vacated and appellant should be 
granted a new trial free of the damaging inadmissible evidence described 
above. 


Respectfully submitted, 
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Tower Building 
Washington 5, D.C. 


HAROLD F. HAWKEN 
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Washington, D.C. 
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